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Crrnnmy sons

Dorr E. War~ren
uwor HirroprosMi Bornoino
ULEVHELAND

March 16, 1939

Department of Indian Affairs,
Ottowa, Canada.

In re: Pottawatomie Indians vs., United States
Gentlemen:

As you probably know, I have been working for several
years last past in prosecuting the claim of the Pottawatomie
Indians against the United States.

At the last session of Congress I succeeded in having a
Jurisdictional Bill introduced in the Senate by Senator Elmner Thomas,
Chairman of the Indian Affairs Committee of the venate, and succeeded
in having the Indian Sureau at Washington withdraw its objection to
the Bill and take a neutral position in respect thereto. Later the
Senate passed the Bill and it was automatically introduced in the
House of Hepresentatives, but owing to the fact that the House ade
Journed within a week thereafter, did not consider it. At the
present session the Bill was re-introduced in the Senate and a
favorable report made thereon by the Genate Committee on Indian
Affairs, but no action has as yet been taken by the Senate.

I am advised that within the past four months Mr. 4. G.
Chisholm, Attorney of Toronto, Untario, and Mr. Hobert Bell, Jr.,
Attorney of Minneapolis, Minn., have been attempting to secure
contracts with the Indians whereby they were employed to represent
them in the prosecution of the claims, and I have a report that you
approved their contracts and another report that you have not approved
the coniracts but were taking a neutral position in respect thereto.
Kindly advise whether or not you have approved the contracts,

For your information I enclose herewith copy of my Brief
which I have used in presenting this claim to the Committee of the
Senate on Indian Affairs, to the Committee of the House of Represen~
tatives on Indian Affairs, and others. 1 also enclose copy of Billk
S.J. 212 which passed the Senate Jure 7, 1938, and introduced in the
House of Representatives on June 10, 1938, also copy of Bill S.Jﬁj2
which was introduced in the Senate at the present session. !

Very truly yours,

2‘314» J?i ,;zQ4b~w~‘q,/

Dorr L. Warner

Indian Affairs. (RG 10, Volume 2791, File 156,610,
pt. 7)
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IN THE HOUSE OF REPRESENTATIVES
Jung 10, 1938

Referved to the Committee on Indian Affairs

JOINT RESOLUTION

To investigate the claims against the United States of eertain

members of the Wisconsin Band of Pottawatomie Indians.
Resolved by the Senate and House of Representatives
of the United States of America in Congress assembled,
That jurisdietion be, and it is hereby, conferred upon the
Court of Claims to make findings of faet and conelusions of
law in respect of the elaims against the United States, of
whatever nature, legal or equitable, arising out of treaties
between the Pottawatomie Nation of Indians and the United
States, of members of the Wisconsin Band of Pottawatomis
Indians who were not paid from appropriations made by
the Act of Congress of June 30, 1913 (38 Stat. L. 102),

and subsequent Acts, and the Court of Claims shall report

Indian Affairs, (RG 10, Volume 2791, File 156,610,
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its findings to Congress, including therein a statement of the
amount of money, if any, expended by the United States
gratuitously for the benefit of said Indians, as required by
section 2 of title I of the Aet of Angust 12, 1935 (49 Stat.
H71, 596) : Provided That on any claim heard under the
|}rn\'isiun.ﬂ of this resolution, for the uppruprintiuu_ t:lliillg.
acquisition, or deprivation of land or any interest therein,
the jurisdiction conferred by this resolution to hear any such
claim and to make findings of fact and coneclusions of law
thereon, is limited to the ascertainment of the value of said
land, or interest therein, at the time of the appropriation, ex-
propriation, taking, acquisition, or deprivation, and no find-
ings or conclusions shall be made by the Court of Claims
which include any inerement, interest or the equivalent thereof,
from the date of the taking to the date of making of such
ﬁlldings and conclusions as an element of jlts! ('nmpuunu[iun
or otherwise.

Such elnims may be filed and presented by a representa-

tive group of said Indians within two years from the enact-

ment of this resolution, and plaintills therein, at any time

hefore the final findings of fact and conelusions of law are
rendered in said suit or suits shall have the right to amend
their petition or petitions, and the proceedings shall be had

as provided in the Judicial Code.
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The rights of such Indians shall not be prejudiced by
laches, lapse of time, or any statute of limitations, nor hy
the fact that some of them or some of their ancestors may
have fled from the United States to territory now a part
of the Dominion of Canada, and may have become Canadian
nationals,

The attorney for such Indians shall have access to all
records, documents, and correspondence in the possession of
any branch or agency of the Government, or may use the
same, or copies thereof, as evidence in the hearing of their
claims,

The Court of Claims shall have jurisdiction to fix a

reasonable attorney’s fee for services rendered, and to be

rendered, in the prosecution of said claims, not to exceed

e T —r g

ten_per centum of the amount, if any, found due to such

Indians, and to fix the reasonable expenses incurred by
such attorney, and the same shall be paid out of any funds
Clongress may appropriate to pay the claims of such Indians.
Passed the Senate June 7, 1938,
Attest: EDWIN A.HALSEY,

Secrelary.
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" JOINT RESOLUTION

To nvestigate the claims against the United
States of certain members of the Wisconsin

Band of Pottawatomie Indians.

June 10, 1088
Referred to the Committes om Indian Affairs
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IN THE SENATE OF THE UNITED STATES

Jasuvanry 9 (legislative day, Janvany 0), 1938

Mr, Trosmas of Oklnhoma introdueed the following joint resolution ; which was

read twice and referred to the Committee on Indian Affairs

JOINT RESOLUTION

To investigate the claims against the United States of certain

members of the Wiseonsin Band of Pottawatomie Indians.
Resolved by the Senate and House of Representatives of
the United States of America in Congress assembled,
That jurisdiction be, and it is hereby, conferred upon the
Court of Claims to make findings of fact and conclusions of
law in respect of the claims against the United States, of
whatever nature, legal or equitable, arising out of treaties
between the Pottawatomie Nation of Indians and the United
States, of members of the Wisconsin Band of Pottawatomie
Indians who were not paid from appropriations made by
the Act of Congress of June 30, 1913 (38 Stat. L. 102),

and subsequent Acts, and the Court of Claims shall report

Indian Affairs. (RG 10, Volume 2791, File 156,610,

pt. 7)

PUBLIC ARCHIVES
ARCHIVES PUBLIQUES
CANADA




2

its findings to Congress, including therein a statement of the
amount of money, il any, expended by the United States
gratuitously for the benefit of said Indians, as required by
section 2 of title T of the Aet of Angust 12, 1935 (49 Stat.
571, 596) : Provided, That on any elaim heard under the
provisions of this resolution, for the appropriation, taking,
acquisition, or deprivation of land or any interest therein,
the jurisdietion conferred by this resolution to hear any such
claim and to make findings of fact and conclusions of law
thereon, is limited to the ascertainment of the value of said
land. or interest therein, at the time of the appropriation, ex-
propriation, taking, aequisition, or deprivation, and no find-
ings or conclusions shall be made by the Court of Claims
which inelude any increment, interest, or the equivalent
thereof. from the date of the taking to the date of making of
such findings and conclusions as an element of just com-
pensation or otherwise.

Such elaims may be filed and presented by a representa-
tive group of said Indians within two years from the enact-
ment of this resolution, and plaintiffs therein, at any time
hefore the final findings of fact and conclusions of law are
rendered in said suit or suits, shall have the right to amend
their petition or petitions, and the proceedings shall be had

as provided in the Judicial Code.
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The rights of such Indians shall not be prejudiced by
laches, lapse of time, or any statute of limitations, nor by
the fact that some of them or some of their ancestors may
have fled from the United States to terrifory now a part
of the Dominion of Canada, and may have become Canadian
nationals.

The attorney for such Indians shall have access to all
lwmwdaqhwnnwnh,umlrnmmqumdmuvinlhvlummwﬁuntﬂ
any branch or ageney of the Government, or may use the
same, or copies thereof, as evidence in the hearing of their
claims.

The Court of Claims shall have jurisdiction to fix a
reasonable attorney’s fee for services rendered, and to be
rendered, in the prosecution of said claims, not to exceed
10 per centum of the amount, if any, found due to such
Indians, and to hx the reasonable expenses incurred l.l}-‘
such attorney, and the same shall be paid out of any funds

(Mugnwslmu'uppnqnﬂuviu1uq'ﬂu'duhusufsm41[ndhnm
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JOINT RESOLUTION

To investigate the claims against the United
States of certain members of the Wisconsin
Band of Pottawatomie Indians.

[—————————--

By Mr, Tuosmas of Oklahoma

E———r——— e ———————— e

Jasvany 0 (leglglative day, Janvany 0), 1030
Read twice and referrved to the Committee on Indlan
AfMMalrs
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In the Matter of

POTTAWATOMIE INDIANS
V.

UNITED STATES.

BRIEF ON BEHALF OF INDIANS
In Respect of
Joint Resolution Conferring Jurisdiction upon the

Court of Olaims to Investigate Their Olaims
and

CONTRACT WITH THEIR ATTORNEY
Attached Hereto.

Dorr E. WarNer,

Hippodrome Bldg., Cleveland, Ohio,

Attorney for Pottawatomie Indians.
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In the Matter of

POTTAWATOMIE INDIANS
v.

UNITED STATES.

BRIEF ON BEHALF OF INDIANS
In Respect of

Joint Resolution OConferring Jurisdiction upon the
Court of Claims to Investigate Their Claims
and

CONTRACT WITH THEIR ATTORNEY
Attached Hereto.

Dorr E, WarneR,
Hippodrome Bldg., Cleveland, Ohio,

Attorney for Pottawatomie Indians.
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POTTAWATOMIE INDIANS
v.
UNITED STATES.

BRIEF ON BEHALF OF POTTAWATOMIES
In Respect of
Joint Resolution to Investigate Their Claims.

The Petitioners referred to in this Brief are the de-
<condants and successors in interest of that portion of
the United Pottawatomie Nation whieh did not remove
west of the Mississippi River with other members of the
tribe. but which later departed from the tribal lands in
Wisconsin and other states and settled in Canada.

They elaim that the United States should acecount to
them for their just and proportionate shave of the tribal
annuities and proceeds of the sale of tribal lands arising
from treaties made between their ancestors and the
United States,

Those descendants, continuing to reside in Wiscon-
sin, of the Pottawatomies who did not remove west of
the Mississippi, petitioned the Congress to account to
them for their just and proportionate share of the said
funds (Senate Document No. 185, 57th Congress, second
sossion) and thereafter the Congress appropriated to
them their share of such funds. Final action has not been
taken in respect of the share of those Pottawatomies re.
siding in Canada,

Indian Affairs.

(RG 10, Volume 2791, File 156,610,
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FACTS.

The pertinent facts are a matter of official record.
They are found in:

1. The report of the Secretary of the Interior, House
Doeument No. 830, 60th Congress, first session,
herein termed **Report 830'";

The report of the Committee of the House of
Representatives on Indian Affairs, Report No.
470, 64th Congress, first session, herein termed
““Report 470"

The report of the Committee of the Senate on
Indian Affairs, Report No. 293, 65th Congress,
second session, herein termed *‘Report 293."

The Pottawatomies residing in Wisconsin petitioned
the Congress to consider the merits of their elaims against
the United States (Senate Document No. 185, 57th Con-
gross, second session) and thereafter, pursuant to an
Act of Congress (34 Stat. L. 380) the Secretary of the
Interior made a report as to the status of their claim,
including an enrollment of those Pottawatomies residing
in Wisconsin, Michigan and Canada (Report 830).

From the report of the Committee of the House (Re
port 470), in which the Committee of the Senate on In-
dian Affairs concurred, it appears that:

“The Pottawatomie Indians formerly occupied
territory of the United States lying in the State of
Ohio and south of the Great Lakes. Treaties were
made by the United States around the vear 1800 with
the Pottawatomie Indians providing for the cession
of lands of the Pottawatomie Indians in the states
of Ohio and Indiana, and in return for cessions of
land held by the Indians, the Government of the
United States guaranteed certain annuities in per-
petuity or otherwise to the Pottawatomie Indians as
a nation. The present claimants are descendants of
some of these members of the United Pottawatomie

3

Nation. Between 1795 and 1833 other treaties were
made with the United Pottawatomie Nation whereby
large cessions of land were obtained from the In
dians and =solemn and binding obligations were con:
tracted between the United States and the Indians
whereby the United States agreed to give the United
Nation of Pottawatomie Indians other perpetual an-
nuities to be equally divided in aceordance with In-
dian enstoms among all the members of the nation.
By these several treaties the United States recog-
nized the title of the Pottawatomie Indians to vari-
oue lands to whieh the Pottawatomies agreed to and
did remove in what are now the States of Michigan,
Indiana, Illinois and Wisconsin,

In the year 1830 the Pottawatomie Indians, by
reason of various cessions of land which they had
made to the Government of the United States, and
by reason of settlements which had been made in
the country they oceupied, were divided into a num
ber of bands and distinet tribes oceupying defined
territory in Wisconsin, Illinois, Michigan and to
gome extent Indiana, near the shorves of Lake Michi
gan,

By an Aect of Congress approved May 28, 1830
(4 Stats,, 411), it was directed that treaties should
be negotinted with Indian tribes holding lands east
of the Mississippi River, these treaties to provide
for an exchange of lands which the Indians held
east of the Mississippi River and their removal to
the then unoecupied domain west of the Mississippi
River., The Aet provided for an exchange of lands,
and by section 3 thereof the President was directed
to solemnly assure the tribes agreeing to make the
exchange of lands ‘that the United States will for-
ever secure and guarantee to them and their heirs
or successors the country so exchanged with them,
and if they prefer it that the United States will cause
a patent or grant to be made and executed to them
for the same,” The Act also provided that the United

Indian Affairs. (RG 10, Volume 2791, File 156,610,
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States chould undertake the work of settling the In-
dian emigrants in their new home,

Pursuant to this Aet of Congress various treaties
were made with Indian tribes., These treaties pro-
vided in one form or another that the Indians remov
ing west of the Mississippi River should acquire title
in fee to their new homes, snbject only to reversion
to the United States in the event the Indians should
become extinguisghed or abandon the same. Under
the provisions of the Aet of 1830 the Five Civilized
Tribes and various other Indians removed west of
the Mississippi River and received in return for the
cession of their lands east of the Mississippi River
lands in the West and patents therefor or assurances
of a permanent title equivalent to a title in fee by
patent. By a treaty concluded September 26, 1833
(7 Stats., 431; 2 Kappler 402) at the present city of
Chieago, the Pottawatomie Indians ceded to the
United States all of their lands along the western
shore of Lake Michigan, and in consideration thereof
the United States agreed to give them a new reserva.
tion of not less than 5,000,000 acres of land in the
vicinity of the present eity of Couneil Bluffs, Towa.
The United States also agreed, in consideration of
the exchange, to make certain annual money pay-
ments to the Indians. The previous perpetual an-
nuities, of course, likewise eontinued in forece. The
lands ceded were tribal lands held in eommon, and
under the terms of the treaty negotiated at Chicago
in 1833, each individual member of the nation was
to receive his proportionate share in tribal lands or
funds, The treaty provided that the Pottawatomies
should receive the same title to their lands as was
received by other Indian tribes exchanging their
homes east of the Mississippi River for homes west
of the Mississippi River, and, as heretofore shown,
this title was to be a communal title in fee simple,

At the time the treaty of Chicago of 1833 was
negotiated, the Indians, as stated, were in detached
bands, and those members of the nation living in the

b

northern part of Wiseonsin declared that there was
no right in the bands which negotiated the treaty
of 1833 to undertake to cede their homes and their
lands in Wisconsin, After the treaty of Chicago of
1833, 14 separate treaties were made by the United
States with separate bands, all providing for the re.
moval of the Indians west of the Mississippi River,
but none was made with the Wisconsin Pottawa
tomies separately.

By Article 4 of the treaty of 1833 it was pro-
vided that the annuities due to the Indians ‘shall be
paid at their location west of the Mississippi River.’
Quite a large number of the Indians, especially those
in Wisconsin, refused to remove west of the Missis
sippi River. Article 4 had stated the place of pay
ment of their annuities to be at their new location,
the objeet of said article being to make an induce-
ment to the Indians to remove west of the Mississippi
River.

Many of the Wisconsin Pottawatomies refused
to remove to the new home west of the Mississippi
River; in fact, about 2,000 refused to go. The United
States held that the treaty of 1833 had ceded their
lands to the United States, and the Government of
the United States took possession of the same and
sold these lands as public domain to settlers, Thus,
those Indians who elected®o remain in Wisconsin
lost all of their lands in the State of Wisconsin, and
since then have eked a precarious existence and have
been wanderers in the northern part of the State.
The reason given by the Indians for refusal to re
move was that the chiefs who had undertaken to
negotiate the treaty of 1833 had no right to repre
sent them or to attempt to cede their lands, The
(Government, however, as stated, held otherwise and
took possession of the lands. Attempts were made
to force the Wisconsin Bands of Pottawatomies to
remove west of the Mississippi River, with the con-
sequence that because of the drastic measures adopt-
ed, about 1,500 of the 2,000 Indians referred to above
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fled to Canada, The Indian Office then forfeited the
ghare in lands and funds secured to the tribe as a
whole of those members of the Pottawatomies who
refuged to remove from the State of Wisconsin, and
instead paid over the moneys and lands it held as a
trustee for all of the Indians to those members who
did remove west of the Mississippi River. The at-
tention of Congress was called to the matter in 1864,
and by Aect of June 25, 1864 (13 Stat,, 172), CYon
gress deelared that no forfeiture had oceurred and
directed that the share of those Wisconsin Pottawa-
tomies who had not removed west of the Mississippi
River should be withheld in the Treasury and re.
tained to their credit until such time as they might
remove to the then home of the tribe in Kansas,
This Aet provided as follows:

‘To enable the Seeretary of the Interior to take
charge of certain stray bands of Winnebago and
Pottawatomie Indians now in the State of Wiscon-
sin, with the view to prevent any further depreda
tions by them upon the citizens of that State, and
for provisions and subsistence, $10,000; Provided,
That the proportion of amnmuities to which said
stray bands of Pottawatomies and Winnebagoes
would be entitled if they were settled upon their
reservations with their respective tribes shall be
retained in the Treasury to their eredit, from year
to year, to be paid to them when they shall unite
with their said tribes, or to be used by the Secre-
tary of the Interior in defraying the expenses of
their removal, or in settling and subsisting them
on any other reservation which may hereafter be
provided for them. (13 Stat., 172.)°

The Indian Office continued to ignore the Wisconsin
Band of Pottawatomies and forfeited all shares in
tribal lands and funds of those Pottawatomies who
continued to reside in Wisconsin or went to Canada.
At this time practically the entire funds of the Pot-
tawatomies have been disbursed and those members

S——_ e
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i

of the tribe who remained in Wiscongin have been

deprived of any shares in the tribal lands and funds.

Your committee has carefully considered the
treaties, the laws, and the facts set forth in the hear-
inge on H. R. 1776 and is of the opinion that the

United States as the Guardian of the Wiseconsin Band

of Pottawatomie Indians now within the border of

the United States should account to them for their
just and proportionate share of the tribal lands and
funds of the Pottawatomie Nation of Indians.”” (Re-

ports 470 and 293.)

Both committees recommended that Congress appro-
priate a sum of money sufficient to pay what was due the
Pottawatomies residing in the states of Wiseonsin and
Michigan.

Pursuant to these reports and recommendations, the
Congress appropriated and the Government distributed
the just and proportionate share of the tribal lands and
funds to the Pottawatomies residing in those two states.

Pursuant to an act of Congress, the Secretary of the
Interior investigated the status of the Pottawatomie In-
dians and made an enrollment of the Pottawatomies re.
siding in Wisconsin, Michigan, and Canada. At the time
of his report, the total number of Pottawatomies residing
in Wisconsin, Michigan and Canada, who did not remove
west of the Mississippi River, was 2007 (Report 830,
pages 13 & 22) of whom 457 resided in Wisconsin and
Michigan, and 1,560 in Canada. (See enrollment of In
dians submitted with Report No. 830.) Some of the In-
dians who formerly lived in Canada and moved back
to Michigan are included in the 457 residing in Wis.
consin and Michigan. (See Roll, pages 50 & 56.) Those
who moved back received their pro rata share of tribal
funds. Of the Indians residing in Canada, H07 received
no rights from Canada, and 1043 received rights from

Indian Affairs. (RG 10, Volume 2791, File
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Canada. (See Roll and supplement submitted with Report
830.)

The total proportionate share of the Indians resid
ing in Wisconsin, Michigan and Canada, who did not re-
move west of the Missigsippi River, is $1,964,565.87. (Re-
port 830, page 12,)

The proportionate share of those residing in Wiscon-
sin and Michigan is $447,339.00, and the proportionate
share of those residing in Canada is $1,517.226.87.

LAW

The question presented is whether the United States
18 under any obligation to account to the Pottawatomie
Indians residing in Canada for their just and propor-
tionate share of the tribal funds,

The government has recognized the validity of the
claims of the Pottawatomies residing in Wisconsin and
Michigan, and has aceounted to them for their Just and
proportionate share of tribal funds amounting to $447.-
339.00, but has not as yet accounted to the Pottawatomies
residing in Canada for their just and proportionate share,
amounting to $1,517,226.87.

Any determination of the rights of those Pottawa.
tomies who failed to remove West of the Mississippi
River involves necessarily a consideration of the Chicago
Treaty of 1833 by the terms of which certain bands (or
their chiefs) purported to cede to the United States the
lands belonging to all the bands. As the Report of the
Committee on Indian Affairs indicates, the Pottawa-
tomies were in 1833 ““divided into a number of bands and
distinet tribes,”” occupying defined and separate areas,
owing to the fact that there had been widespread inva-
sion by white settlers of the lands of the Indians which
had been transferred to them by prior treaties with the

92

United States, Those Pottawatomies who refused to re-
move from Wisgeongin, ineluding the ancestors of Peti-
tioners, were members of bands which declared those
who negotiated the Treaty of 1833 had no authority ‘*to
cede their homes and their lands in Wisconsin’’ to the
[Tnited States.

The argument of the Petitioners will proceed, alter
natively, upon considerations of the invalidity of the
Treaty of 1833 and then upon an assumption of its
validity. No gquestion is raised, of course as to the legal
effect of the exeeution of the treaty upon those bands
which were parties to the treaty or upon those Pottawa-
tomies who adhered to it by taking the benefits of its
various provisions.

THE NON.-BINDING CHARACTER OF THE TREATY OF
1833 INSOFAR AS THE RIGHTS OF THE PETI.
TIONERS (OR THEIR ANCESTORS) ARE CON.
CERNED.

[t appears that about 4,000 Pottawatomies removed

to the west following the Treaty of 1833 (7 Stat,, 431),

while 2,000 refused to go. (Report 470, page 5.) *‘‘The

reason given by the Indians for refusal to remove was
that the chiefs who had undertaken to negotiate the

Treaty of 1833 had no right to represent them or to at-

tempt to cede their lands.”” (Report 470, page 5.) The

mere fact that one-third of the whole membership of the

“United Nation of Pottawatomies

any authority in those who had signed the treaty clearly

refused to recognize

indicates the state of disunion existing between the
various bands of these Indians and of itself is evidence
sufficient to cast serious doubt upon the propriety of the
negotiation, and upon the authority of the bands adhering
to the treaty to bind the dissenting bands and hence upon
the validity of the treaty itself.

Indian Affairs. (RG 10, Volume 2791, File 156,610
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By the year 1830 the separate character of and the
lack of unity among the different hranches of the Potta-
watomies had become apparent, for by that time they
were g0 divided npon a territorial basis as to constitute
distinet tribes, the territory of each of whiech was rather
well defined. (Report 470, p. 4.) The separate existence
of each of these territorial bands was later recognized
by the United States. It results that in 1833 tribal
organization had broken dewn to such an extent that in
their relations with white settlers and with the Federal
government, there was no distinet tribal or national body
whose acts could be considered as authoritatively bind.
ing in every respect upon every Indian who chanced to be
of Pottawatomie blood.

Considerable doubt must have been felt by the fune-
tioning authorities in 1833 as to the validity of the Chi
cago Treaty, for we find that subsequent to the signing
of that Treaty the Federal Government found it desirable
to negotiate separate treaties with fourteen separate
bands of Pottawatomies, covering the same subject-mat-
ter as did the Chicago Treaty, i.e., removal of each sepa-
rate band west of the Mississippi and payments of the
annuities. By its conduet in this respeet, the United
States gave direct recognition to the separate juridical
position of each band of Pottawatomies. By the signing
of these treaties, the United States admitted that each
hand was an entity for the purpose of negotiation and the
surrender of each band's separately occupied lands. Con-
sequently the purported Treaty of 1833 must have been
a nullity insofar as it attempted to cede the lands, or to
modify the terms of the annuities, of those members of
different bands of these Indians which were not parties
to the treaty.

11

No separate Treaty was ever made with the Wiscon-
sin Pottawatomies. Consequently the record of the re-
lations of the ancestors of these Petitioners with the
United States is lacking completely in any juridical aet
which evidences a surrender of rights in lands oceupied
by such ancestors or which indicates any intention to re-
linquish rights to annuities seeured by prior treaties with
the United States,

Nor ean the validity of the treaty be asserted with
any degree of cogeney on the ground that in dealing with
ite Indians the United States must deal with the tribe
and not with the individual members, Under conditions
as they existed in 1833 the unit of organization was no
longer a ‘‘United Nation’’ but & separate band, so sepa-
rate, in fact, that the Committee on Indian Affairs found
such bands to have been distinet tribes. No evidence
appears as to any central tribal organization as of this
date. Under such eircumstances the only equitable meth-
od of negotiating with the Pottawatomies would have
been to treat with each band separately regarding its
proportionate share of the tribal funds and the lands
which it severally occupied. This very method of nego-
tiation was adopted by the United States in fourteen
separate instances; in each of them the United States
recognized the band as the unit and in so doing it dealt
with the band as a tribal organization and did not deal
with the individual members of the group. But no such
separate treaties were made with the bands of which the
ancestors of Petitioners were members,

Accordingly,

1. Petitioners are glad to give their adherence to the
well established principle that the United States
must deal with the tribe and not with its indi
vidual members.
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The United States itself has given a definition of
“tribe’’ for the purpose of dealing with the Pot-
tawatomies, viz,, each separate and distinet band
as the same existed in 1833 and the immediately
sueceeding years, to which definition Petitioners
are content to adhere,
The United States has never negotinted a treaty
with the tribe of which Petitioners’ ancestors
were members,

The relations of the non-removing Indians with the
United States subsequent to 1833 are characterized by
arbitrary executive and administrative conduet upon the
part of the representatives of the United States. 2,000
Pottawatomies refused to leave their homes in Wisconsin
which had been secured to them by the prior {reaties
with the United States. They were foreibly dispossessed
of their lands and the same were treated as publie domain
and sold to white settlers. Fndeavors by the Federal
Government foreibly to remove the Wisconsin Pottawa
tomies from their homeland and to transport them be-
vond the Mississippi were so drastie, in the words of the
Committee on Indian Affairs (p. 5), that 1.500 of the
2,000 fled to Canada and those who remained in Wiscon-
sin ““have eked a precarious existence and have been
wanderers in the northern part of the State.”

In direct contravention of an Aet of Congress (13
Stat,, 172), the Indian Office purported to forfeit the
shaves in lands and annuities of those who had not re-
moved west of the Mississippi. By 1916, practically all
funds allocated to all Pottawatomies had been paid over
to those who had removed to the west, despite the provi-
sion of the Aet of Congress, referred to above, that the
shares of those who had not removed be withheld in the
Treasury and retained to their eredit. (Report 470,
page 5.)

%
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Accordingly, if we assume the non-binding effect of
the Treaty of 1833 upon the non-adhering bands of Wis-
consin Pottawatomies, we find that, without right or
privilege, the United States took from them by foree the
homeland which that Sovereignty had sold to them in
exchange for eastern lands previously possessed, that
that homeland was parceled out and sold by the United
States, that the United States, as well as individual eiti.
zens thereof, was the direct beneficiary of such wanton
invasion because the proceeds of such sales passed into
the Treasury of the United States, that the solemn en-
gagement of the United States, embodied in prior treaties
with these Indians, to pay definite annuities in perpetuity
““to be equally divided' among all Pottawatomies was
effectively repudiated by the administrative officers of
the Federal Government, and that 2,000 Pottawatomies
were made indigent wanderers and skulking refugees in
the territories to which they alone eould show good equi-
table title.

Approximately 2,000 non-assenting Pottawatomies
were involved in the original expropriation. The Con-
gress has recognized the equitable right to compensation
of 457 of this number. By the various acts listed below,
the Congress has appropriated out of the Treasury of
the United States a total sum sufficient to pay such 457
their proportionate share of the tribal annuities and the
value of their proportionate share of the tribal lands:

June 30, 1913, 38 Stat. L. 102, $150,000

May 18, 1916, 39 Stat. L. 156, 100,000

Marech 2, 1917, 39 Stat. L. 991, 100,000

May 25, 1918, 40 Stat, L. 589, 75,000

June 30, 1919, 41 Stat, L. 29, 15,500

May 29, 1928, 45 Stat. L, 901, 6,839

$447,339
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The 457 persons for whose benefit these appropriations
were made were residents of Wisconsin and Michigan.
Some of this number formerly resided in Canada; they
moved back to Michigan and the Government distributed
to them their proportionate share. 1550 of the non-
assenting Pottawatomies remain unecompensated by the
United States for the loss of their lands, To them no ae-
counting has been made for their proportionate share of
the annuities secured to them by the treaties antedating
1833 ; nor have they been the recipients of any portion of
the additional annuities provided by the Treaty of 1833.

If 457 non-assenting Pottawatomies were in all fair-
ness and justice entitled to compensation in some form
from the United States, no good reason appears why
1,660 additional dissenters are not to a like extent equi-
tably entitled to relief from the United States. If 457
were wronged by the conduet of the Government of the
United States, the larger number was likewise and in the
same degree injured. The only distinguishing feature in
the situations of the two groups is that the wanderings
of the 457 happened to be limited by the boundaries of
the United States, while the larger group made eseape
from the **drastic measures’’ of the United States doubly
sure by crossing the northern boundary and settling in
the wilds of Canada. This factual distinetion ean have
no persuasive effeet, for by no recognized principle of
the Anglo-American jurisprudence can the rightful or
wrongful character of particular conduet be determined
by the subsequent residence of the injured party. Neither
the equitable right to some form of relief nor the duty to
recompense an injured person for a wrong inflicted is
conditional upon unchanging residence or the ambit of
the later peregrinations of the sufferer. To draw a dis-
tinction between the two groups—to compensate those

15
who happened to remain south of the northern boundary
of Wisconsin and to deny relief to those who passed he-
vond that line—would be to assert that he who deter-
mines to avoid oppression is to be penalized because he
has made good his eseape from such oppression.

Nor ean any sound legal or moral reason for a differ-
ence in treatment of the two groups be found in the faet
that the smaller group which has heen compensated is
composed of American nationals, while the 1,550 are
Canadian nationals. The latter are the successors in
interest of persons whose lands within the United States
were expropriated, They became entitled by reason
thereof to compensation for the wrong done them whether
they continued American nationals or whether they be-
came citizens of Timbuetoo. The 1,550 are the successors
in interest of persons who were entitled to annuities from
the United States under prior treaties; if the right to re
ceive such annuities could by the most far-fetehed con-
struction be held to be dependent upon continued resi-
dence within the United States, then the United States
as a practical matter prevented fulfillment of the condi
tion and, by the most elementary prineiples of the com-
mon law relating to consensual agreements, the United
States thereby eliminated such condition upon its duty to
continue the payment of such annuities.

Therefore, the Petitioners submit that, both upon
equitable and upon benevolent grounds, they are entitled
to as favorable treatment from the United States as has
been heretofore accorded those Pottawatomies residing
in Wisconsin and Michigan,
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ABSUMING THE BINDING CHARACTER OF THE TREATY
OF 1833 UPON ALL POTTAWATOMIES.

If we assume that the Treaty of 1833 was binding
upon all bands of Pottawatomies, whether they were par-
ties to the treaty or not, the case of the Petitioners is
equally strong. Article IV of that treaty reads as fol-
lows :

“*A just proportion of the annuity money, secured
as well by former treaties as the present, shall be
paid west of the Mississippi to such portion of the
nation as shall have removed thither during the en-
suing three years. After which time the whole
amount of the annuity shall be paid at their location
west of the Mississippi.’”’ (7 Stat. 431.)

[t is to be noted that this Article provides that dur
ing the three years following the signing of the treaty,
only a portion of the annuities shall be paid at the new
location, namely, the proportionate share of those who
have removed. This implies necessarily that the United
States will withhold in its Treasury the proportionate
share of those Pottawatomies who did not remove. By
its own contraet, the United States adopted a poliey u'f
treating the Pottawatomies as divided groups for a
specified period. By this agreement the United States re-
lieved itself, for a period of three years, from the neces-
sity of making payments of annuities west of the Mis-
sissippi except such proportionate amount as was due to
the Pottawatomies who had removed. After the expira-
tion of the three-year period, the United States came
again under the duty of making payment west of the
Mississippi of the full amount of the annuities.

17
I. The Treaty of 1833 does not forfeit the annuities of
those Indians who did not remove to the west.

The Treaty of 1833 contains no condition of for
feiture. While it does impose upon the United States
the duty of making full payments of the annuities at the
western location after three years, it does not declare
that the total amount of the annuities due shall be paid
to such Indians as have removed. It merely designated
the place of payment and defines the duty of the United
States in that respect. It gives no authority to any
branch of the Government or to any other body to de
clare a forfeiture for non-removal to the new lands. The
plain duty of the Indian Office as to the proportionate
gshare of the annuities of those Indians who did not re
move was to have withheld that share until the Indians
did remove or until some competent court had directed a
disposition of it,

The treaty gives no support to the idea that by fail-
ure to remove to the western lands the proportionate
share of those who did remove was increased. Such a
contention would proceed necessarily upon the assump-
tion that the United States had contracted to pay a lump
sum annuity fo the tribe and that the distributive shares
in that lump sum would thereafter be determined by
gome tribal body. While it must be taken as an estab
lished principle that the United States deals with the
tribe and not with the individual, that principle relates
only to the matter of negotiating treaties or other con
tractual agreements with the Indians. For those pur-
poses the tribe is the unit and the United States has
dealt with those who are presumed to have authority to
act for the whole body. But when the time for the per-
formance of the agreement arrives, the principle of deal
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ing only with the tribe has no application. I'n making
payments the United States deals with the individual
Indian. Payments are not made in lump sums o some
tribal authority and the distribution of those sums is not
left to the decision of such authority, The United States
Such has been the
established policy of the United States and in the very
case of the Pottawatomies, the Act of March 1, 1907,

makes distribution to the individual.

which related to the balance of the tribal funds assumed
to be due to the Indians, authorized the Secretary of the
Interior to make a per capita allotment to those members
Accordingly, nei-
ther the treaty of 1833 nor the policy of the United States
shows any indication of an intention that annuity pay-

of the tribe then residing in Kansas.

ments should be made to the tribe as such.

During the whole of the period in which the United
States was making payments to the western Pottawato-
mies, its representatives were well aware of the existence
and the location of the eastern Pottawatomies, resident
in Wisconsin, Michigan and Canada, and of their rights
under the various treaties. Despite that fact, various
payments were made over a long period of years to
the western Pottawatomies which, it has been asserted,
exhausted all funds due to all Pottawatomies. If the
United States overpaid the western Indians, that faet
cannot prejudice the rights of those remaining in the
east., If either the Congress or the Indian Office was
mistaken as to the legal position of the United States
in the premises, that fact cannot terminate the treaty
rights of those Pottawatomies who did not receive their
share of the payments. In no way does the treaty give
any countenance to the view that the annuities were sub-
Ject to forfeiture by the arbitrary determination of some
administrative agency of the government, But neverthe-
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less, the Indian Office purported to declare a forfeiture
and to treat the non-removing Pottawatomies as having
lost all rights both to annuities and to tribal lands. (Re-
port 470, pages 5 and 6.)

Additionally, it is to be remembered that annuities
were due to the Pottawatomies under treaties antedating
that of 1833. The latter treaty confirmed these Indians
in the annuities due under such prior treaties in addition
to providing a further new annuity. Such older treaties
were entered into in consideration of the Pottawatomies
giving up their original lands in Ohio and Indiana. They
were fully performed on the part of the contracting In.
dians by the surrender of the Ohio and Indiana lands and
by their removal to Wisconsin, Michigan and Illinois.
So far as the performance of the terms of those treaties
was concerned, nothing remained to be done except the
payment of such annuities by the United States. The
right to the same fully vested and subject to no condi-
The ancestors of Petitioners never received their
proportionate shares of such annuities after 1833

tions,

The equitable, as well as the legal course, would
have been for the United States to have retained the pro-
portionate shares of those Indians who did not remove
from their homes, until they were forcibly ejected.
Nothing required that their shares be paid over to the
remaining members of the tribe, and we have seen that
by the Act of June 25, 1864, the C'ongress recognized the
equitable right to such shares of those Pottawatomies
residing in Wisconsin. The position of the ancestors of
Petitioners was entitled to no less consideration.
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II. The non-assenting Pottawatomies did not voluntarily
abandon their tribal rights,

These Indians who refused to adhere to the Treaty of
1833 did so upon the ground that the Indians who par-
ticipated in the negotiation of the treaty were without
authority to represent the dissenters and, consequently,
that since they did not desire to leave their homeland
they were under no legal compulsion to do so. In main.
taining thusly a legal position which is not wholly un
persuasive, it is difficult to perceive how one can find a
voluntary abandonment of that to which such Indians
were lawfully entitled. If the legal position taken by
such dissenters should have proved untenable, they would
still have been remitted to their rights under the treaty;
otherwise, one might never take a legal position con-
trary to his adversary without thereby ineurring the loss
of all his rights. But it is of the utmost significance
that there is no authoritative determination that the
position taken by the dissenters was incorrect. The ree-
ord in the premises contains no adjudication rejecting
the eontention of the non-assenting Pottawatomies. De-
spite the complete absence of any sueh adjudication the
dissenting ancestors of Petitioners were hounded about
the State of Wisconsin by reason of the ‘“‘drastic meas-
ures’” employed against them; harsh and oppressive ad-
ministrative action, backed no doubt by the military,
caused them to seek an escape and in desperation they
fled across the Canadian border in search of an asylum.
Under such circumstances, to contend that they volun-
tarily abandoned any rights would be fatuous.

21
III, The non-assenting Pottawatomies did not forfeit
their rights to proportionate shares in the new tribal
lands in the west or in the proceeds of the sales of
such lands.

The Treaty of 1833 contained no condition of for-
feiture, The non-removing Indians were entitled to oe
eupy their proportionate part of the new lands in lowa.
While this right may have been of little practical value
as long as they did not remove, it was still a property
right in the 5,000,000 acres of land granted to the Potta
watomies by the United States in return for a cession of
lands of all the Pottawatomies in the states further to
the east. By the treaty of Council Bluffs (1846), these
lowa lands were ceded to the United States in exchange
for lands in Kansas and a cash consideration ($850,000.00
less certain deduetions). If we assume the binding char
acter of the Treaty of Counecil Bluffs upon all Potta-
watomies, we find that certain property interests resting
in the non-removing Indians and appertaining to 5,000,
000 aeres of lands in Towa were relinquished to the United
States for a stated consideration. Inasmuch as the Treaty
of 1833 provided for no forfeitures and as no court has
ever decreed a forfeiture of the property interests of
such non-assenting Indians, the property interests of
such eastern Indians must, in consequence, have been
transmuted into a like proportionate interest in that
which was received as the consideration for the extin
guishment of their prior interests. The United States has
never accounted to the dissenters for their proportionate
part of the Kansas lands and the cash payment, as well
as of the annuities heretofore considered.

While the dissenters may never have performed the
conditions precedent necessary to securing their oceu
paney of lands in the west, still the failure to perform
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transmuted into a like proportionate interest in that
which was received as the consideration for the extin
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While the dissenters may never have performed the
conditions precedent necessary to securing their oceu-
pancy of lands in the west, still the failure to perform
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such conditions does not operate as a forfeiture. The
Treaty of 1833 contains no provision for such a penalty.
In the absence of a contractual provision therefor, neither
the executive nor the legislative branch of the Govern
ment of the United States has the authority to declare
such a forfeiture. To hold otherwise would be to assert
that authoritative modification of a contract may be
secured by unilateral act, that the rights of the eontract.
ing parties on one side may be altered, modified or extin-
guished by the mere exercise of the will of the other party
to the contract. Such is not the law.

““A forfeiture must be judicially declared.”

Bouv. Law Dic., Forfeiture, and cases eited.

In order to authorize a claim to forfeiture a valuable
property on account of violation of a condition, proceed-
mgs to enforce must be had. (Bowv. Law Die., 17 Ore..
140.)

Some further elementary principles of the law re-
lating to forfeiture will enable all to a better under
standing of the position of Petitioners.

“The word ‘forfeiture’ means the judicial trans-
fer of title to property as punishment for erime.
Tompkins Law Dic., ‘Penalties’; Bouwv. Law Dic.,
‘Fines’; Cruise Digest, ‘Fines'; Shep. Touchstone,
‘Fines." Forfeiture means the loss of something
as a penalty for doing or omitting to do a certain
required act. The taking of some property, right,
privilege, franchise or benefit from one person and
transferring it to another. A punishment annexed
by law to some illegal act or negligence in the owner
of lands, tenements, or hereditaments, whereby he
loses all his interest therein, and they hecome vested
in the party injured as a recompense for the wrong
done, which he alone, or the publie together with
himself, has sustained.”” Am, & Eng. Enc. of Law,
Vol. 8, p. 443; 2 Black. Comm. 267.

23

Since the Treaty of 1833 carried no provision relat-
ing to a forfeiture and since no proceedings ever were
taken to declare a forfeiture, it 18 difficult to maintain
any pretense that the shares of non-adhering Indians
were ‘‘lost’ or ‘“forfeited.”” It has never been shown,
nor has there been any attempt to show, fo whom the
shares in annuities and lands were forfeited, unless the
contention be made that they were forfeited to the
Pottawatomies who did remove inasmuch as the Gov-
ernment has paid to the latter a total sum equal to the
amount to which all Pottawatomies were entitled. But
if any party was entitled to a deelaration of a forfeiture,
it was the United States as the other contracting party in
the treaty. No other party suffered by any failure of
the dissenters to remove to the west. But as we have
seen, there has never been an adjudication of forfeiture
of these property rights by any judicial tribunal in the
United States. It was not in the power of the executive
to effect a forfeiture of the rights of these Indians that
i8, to modify and even to extinguish the solemn contrae-
tual obligation of the United States by the act of the
United States alone. The exeeutive branch had ne au
thority to effect a forfeiture of the rights of one group
simply by over-paying another group.

The nullity of attempted forfeiture of Indian rights
by executive action has been proclaimed by the Supreme
Court of the United States in the case of New York In-
dians vs, United States, 170 U, 8. 1. That case was
even stronger against the non-removing Indians than
is the present one, becanse to the treaty therein involved
there was annexed a condition of forfeiture relating to
certain lands reserved for the Indians in Kansas in ex
change for lands held and elaimed by them in Wiseonsin.
Only a few of the Indians removed to the new reserva-
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tion. The executive branch of the Government opened the
reserved lands to settlement and sold those not occupied
by the few Indians who did remove; this action was
based upon an asserted forfeiture, claimed to have been
worked by the failure of the Indians to remove. The
Indians denied that there had been any forfeiture and
brought an action against the United States for the
proceeds of the sales of lands. In discussing the quoes-
tion of forfeiture, the Supreme Court of the United States
H"ill :

““In the view we have taken of the granting clanse
of this treaty, the provisions of the third Article ere
ated a condition subsequent, upon the breach of which
the Government might declare a forfeiture, but had
no power by simple exeeutive action to re-enter, take
possession of lands, and sell them. A distinetion is
drawn by the authorities between the case of a pri-
vate grantor, who may re-enter in the case of the
breach of a condition subsequent, and the Govern-
ment, which can only repossess itself of lands by
legislative or judicial action. The distinetion was
first clearly drawn by this court in the case of the
United States v. Repentigny, 5 Wall,, 211, 267, in
which the court said: ‘We agree that before a for-
feiture or reunion with the public domain ecould
take place a judicial inquiry should be instituted or,
in the technical language of the common law, office
found, or its legal equivalent. The mode of assert
ing or assuming the forfeited grant is subjeet to the
legislative authority of the Government. It may be
after judicial investigation, or by taking possession
directly, under the authority of the Government
without these preliminary proceedings.” Practically
the same language was used with reference to a
grant of lands in aid of a railway in Schulenberg v.
Harriman, 21 Wall,, 44, 63; in FParnsworth v. Min-
nesola and Pacific Railroad, 92 1. S, 49, and in
Van Wyek v. Magee, 115 U, 8. 469, it was said

20

that legislation to be sufficient (for the purpose)
must manifest an intention by Congress to reassert
title and resume possession. As it is to take the
place of a suit by the United States to enforee a
forfeiture, and a judgment therein establishing a
right, it should be direet, positive, and free from all
doubt or ambiguity. See also Pacific Railway Co. v.
United States, 124 U, S, 124,

As there is no pretense that any such action as
is contemplated by these cases was ever taken, it
necessarily follows that if an estate in fee simple
vested in the Indians, the proceedings subsequently
taken would not revert the title to the Government.

But even if it were conceded that the rights of
the Indians were subjeet to forfeiture by executive
action, it is by no means certain that the contingency
ever happened which authorized the forfeiture; or,
if a forfeiture did result, it was not waived by the
subsequent action of Congress. A condition, when
relied upon to work a forfeiture, is construed with
great strictness. The grantor must stand on his
legal rights, and any ambiguity in his deed, or de.
fect in the evidence to show a breach, will be taken
most strongly against him and in faver of the
grantee. A condition will not be extended beyond
its express terms by construction. The grantor
must bring himself within these terms to entitle him
to a forfeiture. Jones on Real Prop., secs. 678, 679.
New York Indians v. Uniled States, 170 U. 8. 1,

R

et 8

The Supreme Court thus makes it clear that even
where an express condition of forfeiture in a grant is
to be relied upon, still a judicial proceeding is necessary
to declare the forfeiture or there must be authority given
by the Congress in a direct, positive and unambigu
ous manner to re-enter and resume the possession of
the United States. In the case of the Pottawa
tomies there has been no judicial declaration of a for.
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vate grantor, who may re-enter in the case of the
breach of a eondition subsequent, and the Govern-
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in the technical language of the common law, office
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directly, under the authority of the Government
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the same langunage was used with reference to a
grant of lands in aid of a railway in Schulenberg v.
Harriman, 21 Wall., 44, 63; in Farnsworth v. Min-
nesota and Pacific Railroad, 92 U, 8., 49, and in
Van Wyek v. Magee, 1156 U, 8, 469, it was said

0K

)

that legislation to be sufficient (for the purpose)
must manifest an intention by Congress to reassert
title and resume possession. As it is to take the
place of a suit by the United States to enforee a
forfeiture, and a judgment therein establishing a
right, it should be direet, positive, and free from all
doubt or ambiguity. See also Paeific Railway Co. v.
[Tniled States, 124 17, 8. 124,

As there is no pretense that any such action as
is eontemplated by these cases was ever taken, it
necossarily follows that if an estate in fee simple
vested in the Indians, the proceedings subsequently
taken would not revert the title to the Government.

But even if it were conceded that the rights of
the Indians were subjeet to forfeiture by executive
action, it is by no means certain that the contingeney
ever happened which authorized the forfeiture; or,
if a forfeiture did result, it was not waived by the
subsequent action of Congress. A condition, when
relied upon to work a forfeiture, is construed with
great strictness, The grantor must stand on his
legal rights, and any ambiguity in his deed, or de
fect in the evidence to show a breach, will be taken
most strongly against him and in favor of the
grantee. A condition will not be extended beyond
its express terms by construetion. The grantor
must bring himself within these terms to entitle him
to a forfeiture. Jones on Real Prop., sees. 678, 679.
New York Indians v. United States, 170 U, 8. 1,

QR

The Supreme Court thus makes it clear that even
where an express condition of forfeiture in a grant is
to be relied upon, still a judicial proeeeding is necessary
to declare the forfeiture or there must be authority given
by the Congress in a direet, positive and unambigu
ous manner to re-enter and resume the possession of
the United States. In the ecase of the Pottawa
tomies there has been no judicial declaration of a for-

Indian Affairs., (RG 10, Volume 2791, File 156,610,

PUBLIC ARCHIVES
ARCHIVES PUBLIQUES

CANADA

pt. 7)




26

feiture. Morever, Congress has never given direct and
unambiguous aunthority to anyone to re-enter upon lands
in which the non-adhering Pottawatomies had a property
interest and to resume the possession of the United
States. No pretense of finally resuming the possession
of the United States was ever made as the lands finally
disposed of by the United States were turned over to the
removing Pottawatomies in toto. The same conduet was
pursued in respect to the annuities ; Congress never gave
any authority to forfeit the shares of the dissenters to
the United States. Instead, the executive branch in-
cluded in the payment to those who did remove a sum
equal to that to which the non-adherents were entitled.

But in the last paragraph we have been discussing
what steps must be taken to effect a forfeiture of prop-
erty rights where the contract or treaty contains an ex
press condition of forfeiture. In the case of the Potta-
watomies no provision of any kind for forfeiture can be
found in the treaty. How then could a forfeiture or es-
tinguishment of the rights of Petitioners have been ef-
fected in the total absence of any stipulation for forfei-
ture and without a judicial proeeeding of any kind what

soever.

IV. Removal of non-assenting Pottawatomies to Canada
did not effect a forfeiture of their rights.

In the case of the New York Indians v. United States,
170 U. 8. 1, the Supreme Court held that the New York
Indians did not forfeit their treaty rights by failing to
remove west of the Mississippi River, and in 40 Court of
(laims 448 the court held that that part of the New York
[ndian tribe who moved to Canada did not thereby forfeit
their treaty rights.

27

By the treaty of Buffalo Creck, June 15, 1838 (7 Stat.
L. 560), the New York Indians ceded to the United States
certain lands in Wisconsin, and in consideration thereof
the United States agreed to set aside, as a permanent
home for the Indians, lands west of the Mississippi
River, upon the express condition that they should re
move to the lands west of the Mississippi River within a
preseribed time, and in the event of their failing so to
do, the lands should be forfeited to the United States. In
the former case (170 U. 8. 1) the Supreme Court
held that the Indians did not forfeit their treaty rights
bv not removing west of the Mississippi River, and in
the latter case (40 Court of Claims 448) the court held
that the Indians did not lose their treaty rights by re
moving to Canada.

V. If the right to a proportional part of the annuities
and the right to occupy lands in the west were con-
ditional upon removal to the west, the Congress has
established a policy of not insisting upon literal ful-
fillment of the condition.

Again, assuming the validity of the Treaty of 1833,
and assuming that the United States would, by a strict
construction of the treaty, come nnder no duty to make
payments to those Pottawatomies who did not remove,
the Congress has, in effect, waived the performance of
the condition in so far as those Indians who remained
resident in Wisconsin are concerned. By the Act of June
a5, 1864, the Congress directed the retention in the Treas-
ury of the proportionate shares of the annuities of such
Indians. By the Acts of June 30, 1913, May 18, 1916,
March 2, 1917, May 25, 1918, June 30, 1919 and May 29,
1928, the Congress appropriated sums sufficient to pay
them their proportionate shares of the annuities and the
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value of their proportionate shares of the tribal lands.
It should be emphasized that these payments were made
to Pottawatomies who did not remove to the west. If
there were conditions precedent to the duty of the United
States to pay them, the United States has, of course,
waived such condition. If the United States was entitled
to insist upon the performance of conditions precedent,
the action of the Congress in making payment to the Wis
consin Pottawatomies clearly indicates that no publie
purpose is to be served by a striet adherence to the con
ditions and consequently it is indicative of a policy to
waive unnecessary requirements in favor of persons un-
der tutelage who had always assailed the validity of the
same.

The position of those Indians who removed to Can-
ada was in no essential different from that of those who
remained in Wisconsin. Both groups ‘‘lost all of their
lands’’ (Report 470, p. 5) and were deprived of their
homes by the United States. The United States sold the
properties of both groups alike and placed the proceeds
of the sales in the public treasury. The oppression of
one group by the administrative measures of the Fed-
eral Government was indistinguishable from that in.
flicted upon the other. In at least one respeet the posi-
tion of those who fled to Canada might be regarded as
more meritorious under the treaty than that of those who
remained in Wisconsin, in that the former quitted the
State of Wisconsin and passed beyond the boundaries
of the United States, while the latter remained in the
territory which the United States desired them to quit.
In determining whether conditions are to be waived, a
differentiation between the two groups on the basis of
residence would be anything but rational. Petitioners
submit that no good reason exists, either in law or from

29

the standpoint of benevolence and merey, for according
less favorable treatment to the Canadian than to the
Wisconsin Pottawatomies.

V1. The purpose, if not the exact letter, of the Treaty of
1833 was attained by the removal of the non-assent-
ing Pottawatomies to Canada.

The purpose of the Treaty of 1833 was to obtain for
white settlers the lands oceupied by the Indians and in-
disputably secured to them by earlier treaties. It was
but a part of the process of pushing the Indian ever
further westward, securing his best lands and relegat
ing him to the then arid regions, all in order to facilitate
white settlement and development of the country. The
declared policy of the United States was to obtain title
and possession of Indian lands east of the Mississippi
and to remove the Indians to the unoceupied public do
main, then considered far less desirable, west of the
Mississippi River. (Aet of Congress, May 28, 1830; 4
Stat. 411.) Pursuant to that poliey, the United States
made many treaties with various tribes,

The lands of the Pottawatomies in Wisconsin and
[llinois were finally made available to white settlers. As
hag been heretofore detailed, the flight of 1500 Potta-
watomies to Canada made easy further white settlement
of their lands and the sale thereof by the United States.
White settlement could have been no better facilitated by
the removal of these Indians west of the Mississippi. As
a consequence, the United States achieved in this manner
the result for which it had hoped in negotiating removal
to the west. The chief aim of the United States—the
vacating of the Indian lands in the territory named and
white settlement thereof—was effected to as full an ex-
tent as if these 1500 Indians had removed to lowa with
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value of their proportionate shares of the tribal lands.
It should be emphasized that these payments were made
to Pottawatomies who did not remove to the west. If
there were conditions precedent to the duty of the United
States to pay them, the United States has, of course,
waived such condition. If the United States was entitled
to insist npon the performance of conditions precedent,
the aetion of the Congress in making payment to the Wis-
consin Pottawatomies clearly indicates that no public
purpose is to be served by a striet adherence to the con
ditions and consequently it is indieative of a policy to
waive unnecessary requirements in favor of persons un-
der tutelage who had always assailed the validity of the
same,

The position of those Indians who removed to Can-
ada was in no essential different from that of those who
remained in Wisconsin. Both groups ‘‘lost all of their
lands’’ (Report 470, p. 5) and were deprived of their
homes by the United States. The United States sold the
properties of both groups alike and placed the proceeds
of the sales in the publie treasury. The oppression of
one group by the administrative measures of the Fed-
eral Government was indistinguishable from that in-
flicted upon the other. In at least one respect the posi-
tion of those who fled to Canada might be regarded as
more meritorions under the treaty than that of those who
remained in Wisconsin, in that the former quitted the
State of Wisconsin and passed beyond the boundaries
of the United States, while the latter remained in the
territory which the United States desired them to quit,
In determining whether conditions are to be waived, a
differentiation between the two groups on the basis of
residence would be anything but rational. Petitioners
submit that no good reason exists, either in law or from

29
the standpoint of benevolence and merey, for aceording
less favorable treatment to the Canadian than to the
Wisconsin Pottawatomies.

V1. The purpose, if not the exact letter, of the Treaty of
1833 was attained by the removal of the non-assent-
ing Pottawatomies to Canada,

The purpose of the Treaty of 1833 was to obtain for
white settlers the lands occupied by the Indians and in-
disputably secured to them by earlier treaties. It was
but a part of the process of pushing the Indian ever
further westward, securing his best lands and relegat
ing him to the then arid regions, all in order to facilitate
white settlement and development of the country. The
declared policy of the United States was to obtain title
and possession of Indian lands east of the Mississippi
and to remove the Indians to the unoccupied public do-
main, then considered far less desirable, west of the
Mississippi River. (Act of Congress, May 28, 1830; 4
Stat. 411.) Pursuant to that poliey, the United States
made many treaties with varions tribes.

The lands of the Pottawatomies in Wisconsin and
Illinois were finally made available to white settlers. As
has been heretofore detailed, the flight of 1500 Potta-
watomies to Canada made easy further white settlement
of their lands and the sale thereof by the United States.
White settlement conld have been no better facilitated by
the removal of these Indians west of the Mississippi. As
a consequence, the United States achieved in this manner
the result for which it had hoped in negotiating removal
to the west. The chief aim of the United States—the
vacating of the Indian lands in the territory named and
white settlement thereof—was effected to as full an ex
tent as if these 1500 Indians had removed to Iowa with
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value of their proportionate shares of the tribal lands.
It should be emphasized that these payments were made
to Pottawatomies who did not remove to the west. If
there were conditions precedent to the duty of the United
States to pay them, the United States has, of course,
waived such condition. If the United States was entitled
to insist upon the performance of conditions precedent,
the action of the Congress in making payment to the Wis
consin Pottawatomies clearly indicates that no publie
purpose is to be served by a strict adherence to the con
ditions and consequently it is indicative of a policy to
waive unnecessary requirements in favor of persons un-
der tutelage who had always assailed the validity of the
same.

The position of those Indians who removed to Can-
ada was in no essential different from that of those who
remained in Wisconsin. Both groups ‘‘lost all of their
lands’® (Report 470, p. 5) and were deprived of their
homes by the United States. The United States sold the
properties of both groups alike and placed the proceeds
of the sales in the publie treasury. The oppression of
one group by the administrative measures of the Fed-
eral Government was indistinguishable from that in-
flicted upon the other. In at least one respect the posi-
tion of those who fled to Canada might be regarded as
more meritorious under the treaty than that of those who
remained in Wiscongin, in that the former quitted the
State of Wisconsin and passed beyond the houndaries
of the United States, while the latter remained in the
territory which the United States desired them to quit.
In determining whether conditions are to be waived, a
differentiation between the two groups on the basis of
residence would be anything but rational. Petitioners
submit that no good reason exists, either in law or from

29
the standpoint of benevolence and merey, for according

leas favorable treatment to the Canadian than to the
Wisconsin Pottawatomies.

V1. The purpose, if not the exact letter, of the Treaty of
1833 was attained by the removal of the non-assent-
ing Pottawatomies to Canada.

The purpose of the Treaty of 1833 was to obtain for
white settlers the lands occupied by the Indians and in-
disputably secured to them by earlier treaties. [t was
but a part of the process of pushing the Indian ever
further westward, securing his best lands and relegat-
ing him to the then arid regions, all in order to facilitate
white settlement and development of the country. The
declared policy of the United States was to obtain title
and possession of Indian lands east of the Mississippi
and to remove the Indians to the unoceupied publie do-
main, then considered far less desirable, west of the
Mississippi River. (Act of Congress, May 28, 1830; 4
Stat. 411.) Pursuant to that poliey, the United States
made many treaties with various tribes,

The lands of the Pottawatomies in Wisconsin and
[llinois were finally made available to white settlers. As
hag been heretofore detailed, the flight of 1500 Potta-
watomies to C'anada made easy further white settlement
of their lands and the sale thereof by the United States.
White settlement could have been no better facilitated by
the removal of these Indians west of the Mississippi. As
a consequence, the United States achieved in this manner
the result for which it had hoped in negotiating removal
to the west. The chief aim of the United States—the
vacating of the Indian lands in the territory named and
white settlement thereof-—was effected to as full an ex
tent as if these 1500 Indians had removed to lTowa with
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the 4000, These Indians lost that which they would have
lost had they adhered to the treaty, namely, their lands,
and the same came into possession of the United States.
The purpose of the Aet of May 28, 1830, and the moti
vation of the Treaty of 1833 were fully realized at the
expense of the 1500 as well as that of the 4000 and the
457,

VII. The United States did not account to the Wisconsin
Pottawatomies in order that it might discharge its
obligations to the State of Wisconsin,

The claim that the United States accounted to the
Pottawatomies residing in Wisconsin and Michigan, in
order that the Federal Government might discharge its
obligations to the State of Wisconsin for its failure to
remove the Indians from the State, is not warranted by
the record.

The United States accounted to the Pottawatomies in
order that it might discharge its obligations to the
Pottawatomies themselves; it was under no obligation
to the State of Wisconsin,

By the treaty of Sept. 26, 1833 (7 Stats, 431) the
Pottawatomies ceded to the United States all their lands
along the western shore of Lake Michigan, and in con
sideration thereof the United States agreed to give them
a new reservation of five million acres west of the Missis
sippi River, and agreed in consideration of the exchange
to make certain annual payments to the Indians and to
continue in force previous perpetual annuities,

Nowhere in the treaty of Sept. 26, 1833 (7 Stats.
431) does it appear that the State of Wisconsin was
a party to the treaty or that any part of its consideration
was payable to the State of Wisconsin. In faet, at the

®
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time the treaty was made the State of Wisconsin was not
in existence ; it was admitted to the Union in 1848,

Nowhere in any subsequent treaty or in any statute
does it appear that the United States was under any
obligation to the State of Wisconsin, nor has the State
of Wisconsin ever made any such claim against the
United States.

VIII. Payment to the Canadian Pottawatomies of their
proportionate share of the tribal annuities and the
value of their proportionate shares of tribal lands
will not impose an unwarranted burden upon the
United States.

The claim that payment to the Pottawatomies resid
ing in Canada will impose upon the United States the
duty to deal with nuproven descendants of fugitive mem-
bers of the tribe, does not go to the merits of our conten
tion but rather to the physical difficulty of identifying
descendants of members of the tribe. The Federal Gov-
ernment itself has eliminated this physical diffieulty.
Pursnant to an Act of ('ongress, the Secretary of the In
terior prepared an official roll of all descendants of Potta
watomies residing in Wisconsgin, Michigan and Canada,
and the names and addresses of the present claimants,
or their ancestors, are on that roll. (Report 830 and

Roll.)

IX. Treaties made between the Indians and the United
States should be liberally construed in their favor.

The Pottawatomies, like other Indians, were in a
state of tutelage; their relations to the United States
resembled those of a ward to a guardian; and their con-
duet is not to be measured by the same standard as the
conduet of other people.
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The Congress has recognized the incompetency of
the Indians by enacting a Statute declaring void con
tracts made with Indians exeept when made pursuant to
the restrictions provided in the Aet (U. 8. C. A, Title 25,
See, T1).

For the foregoing reasons, the Supreme Court in
several eases has held that treaties made with the Indians
should be liberally eonstrued in their favor in case of any
doubtful expression.

Thus, in 72 U, 8. 737, the Supreme Court held:

“The Rules of Interpretation favorable to the
Indian tribes are to be adopted in construing our
treaties with them, * * *"

Thus, in Pacific Fisheries v, U, S., 248 U. 8. 78, 89,
the Court held:

“Statutes passed for the benefit of dependent
Indian tribes or communities are to be liberally
construed, doubtful expressions being resolved in
favor of the Indians. Choates v. Trap, 224 U. 8.
665, 675."

Waererorg, we respectfully submit that the Govern-
ment should account to the Pottawatomie Indians resid-
ing in Canada for their just and proportionate share of
tribal funds.

Dorr E. Warxgn,

Attorney for Pottawatomie Indians.
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EXHIBIT A

ATTORNEY'’'S CONTRACT.

Tuais Acreemest, made and entered into this 13th
day of May, 1936, by and between James Smith,
Fred Toby, Elijah Tabobondong and Henry Jackson,
acting for and on behalf of the Pottawatomie Tribe of
Indians, of Canada, party of the first part, and Dorr E.
Warner, attorney at law, residing at Cleveland, Ohio,
party of the second part :

Wirrnessers : That the party of the first part on be
half of the said Pottawatomie Tribe of Indians under the
authority vested therein by resolution of a counecil of the
said Indians adopted on the 12th day of May, 1936, a copy
of which is hereunto attached and made a part hereof,
hereby contracts with, retains and employs the party of
the second part as attorney in the matters hereinafter
mentioned, subject to the approval of the Commissioner
of Indian Affairs and the Secretary of the Interior, pur
suant to section 2103 of the Revised Statutes of the
United States (Section 81, Title 25, United States Code).

It shall be the duty of said attorney to advise and
represent the said tribe of Indians in connection with
properly investigating and formulating the eclaims of
said tribe against the United States with respect to the
suit which said Indians are authorized to institute against
the United States under and by virtue of the act of

., entitled :

It shall be the duty of said attorney to advise the
said tribe of Indians and to represent them before all
courts, departments, tribunals, the Committees of Con
gress, and other officers having any duty to perform in
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connection with the investigation, consideration, or final
settlement of said claims and matters embraced in the
suit anthorized by said aect.

The said attorney in performance of the duties re-
quired of him under this contract shall be subject to
the supervision and direction of the Commissioner of In-
dian Affairs and the Secretary of the Interior, and shall
not make any compromise, settlement, or other adjust
ment of the matters in controversy unless with the ap-
proval of either or both of the said officers ; said attorney
shall also pursue the litigation in question to and through
the court of final resort unless anthorized by the Seere
tary of the Interior to terminate the proceedings at an
intermediate stage thereof,

It is agreed that the said attorney, subjeet to the
approval of the Secretary of the Interior, may associate
with him in said work hereunder such attorney as he
mayv select; Provided, That neither the Government nor
the Indians, party of the first part, is to be at any ex.
pense by reason of the aforesaid employment of such
associate attorneyv—all expenses thereof to be paid by
Dorr E. Warner, said party of the second part, out of any
compensation which he may receive for his services.
However, said attorney, party of the second part, may
employ such technieal or stenographic assistance in re-
spect of his obligations under this contract as he may
deem pecessary, same to be paid as expenses incidental
to his employment thereunder.

In consideration of the services to be rendered under
the terms of this contract the party of the second part
shall receive such compensation as the Secretary of the
Interior may find equitably to be due, if the matter be
settled without submission to a court or tribunal, or in
the event it is submitted to said court or tribunal, then
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such sum as may be determined by said court or tribunal
equitably to be due for the services theretofore rendered
under this contract, but in no event shall the aggregate
fee exceed ten per centum of any and all sums recovered
or procured, through efforts, in whole or in part, for the
gaid Indians, whether by suit, action of any department
of the Government or of the Congress of the United
Ntates, or otherwise,

The attorney, party of the second part, shall also be
allowed and reimbursed from the amount of any recovery
received such actual expenses as are strietly necessary
and proper in connection with the printing of briefs,
court costs and proceedings and other similar matters to
include such actval and necessary traveling expenses,
clerical hire, and the like as may he properly required for
the prosecution of the case: Provided, That all such ex
penditures shall be itemized and verified by the party of
the second part, and shall be accompanied by proper
vouchers, and shall be paid only upon the approval of
the Secretary of the Interior, or officer designated by
him.

It is further agreed that this contract shall continne
for a period of 10 years beginning with the date of its
approval by the Secretary of the Interior.

It is agreed also that no assignment of the obliga
tions of this contract, in whole or in part, shall be made
without the consent, previously obtained, of the Com
missioner of Indian Affairs and the Secretary of the
Interior; and that any assignment so made must com
ply with seetion 2106 of the Revised Statutes of the
United States (Section 84, Title 25, United States Code).

It is further agreed that no assignment or encum-
brance of any interest of said attorney in the compensa
tion agreed to be paid by this contract shall be made
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connection with the investigation, consideration, or final
settlement of said claims and matters embraced in the
guit authorized by said act.

The said attorney in performance of the duties re-
quired of him under this contract shall be subject to
the supervision and direction of the Commissioner of In-
dian Affairs and the Seeretary of the Interior, and shall
not make any compromise, settlement, or other adjust
ment of the matters in controversy unless with the ap-
proval of either or both of the said officers ; said attorney
shall also pursue the litigation in question to and through
the court of final resort unless authorized by the Secre
tary of the Interior to terminate the proceedings at an
intermediate stage thereof,

It is agreed that the said attorney, subject to the
approval of the Seeretary of the Interior, may associate
with him in said work hereunder such attorney as he
may seleet; Provided, That neither the Government nor
the Indians, party of the first part, is to be at any ex-
pense by reason of the aforesaid employment of such
associate attorney—all expenses thereof to be paid by
Dorr E. Warner, said party of the second part, out of any
compensation which he may receive for his services,
However, said attorney, party of the second part, may
employ such technical or stenographic assistance in re-
spect of his obligations under this contract as he may
deem necessary, same to be paid as expenses incidental
to his employment thereunder,

In consideration of the services to be rendered under
the terms of this contract the party of the second part
shall receive such compensation as the Secretary of the
Interior may find equitably to be due, if the matter be
settled without submission to a court or tribunal, or in
the event it is submitted to said court or tribunal, then
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such sum as may be determined by said court or tribunal
equitably to be due for the services theretofore rendered
under this contract, but in no event shall the aggregate
fee exceed ten per centum of any and all sums recovered
or proeured, through efforts, in whole or in part, for the
said Indians, whether by suit, action of any department
of the Government or of the Congress of the United
States, or otherwise,

The attorney, party of the second part, shall also be
allowed and reimbursed from the amount of any recovery
received such actual expenses as are strictly necessary
and proper in connection with the printing of briefs,
court costs and proceedings and other similar matters to
include such actual and necessary traveling expenses,
clerical hire, and the like as may be properly required for
the prosecution of the case: Provided, That all such ex
penditures shall be itemized and verified by the party of
the second part, and shall be accompanied by proper
vouchers, and shall be paid only upon the approval of
the Secretary of the Interior, or officer designated by
him. -

It is further agreed that this contract shall continue
for a period of 10 years beginning with the date of its
approval by the Secretary of the Interior.

It is agreed also that no assignment of the obliga-
tions of this contract, in whole or in part, shall be made
without the consent, previously obtained, of the (om
missioner of Indian Affairs and the Neeretary of the
Interior; and that any assignment so made must com
ply with section 2106 of the Revised Statutes of the
United States (Section 84, Title 25, United States Code).

[t is further agreed that no assignment or encum-
brance of any interest of said attorney in the compensa
tion agreed to be paid by this contract shall be made
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without the approval of the Commissioner of Indian
Affairs and the Secretary of the Interior. Any assign-
ment of the obligations of this contract and/or any
assignment or encumbrance of any interest in the com
pensation agreed to be paid made in violation of the
provisions of this paragraph shall operate to terminate
this eontraet and in such event no attorney having any
interest in the contract or in the fee provided for therein
shall be entitled to any compensation whatever for any
services rendered to the date of termination of the con
traet.

It is agreed that in the event of the death of either
one or both of the parties of the second part, the estate
of the deceased attorney or the estates of the deceased
attorneys, as the case may be, shall be allowed compensa-
tion in such sum as the Secretary of the Interior may find

equitably to be due for the services theretofore rendered

under the contraet, if the matter be settled without sub-
mission to a court or tribunal, or in the event it is sub-
mitted to said court or tribunal, then such sum as may
be determined by such Secretary equitably to be due for
the services theretofore rendered under this contract.

It is agreed that the death of one of the parties of
the second part, leaving the other surviving, shall not
terminate the contract, but the death of both of the par-
ties of the second part shall terminate this contract unless
they leave surviving associate counsel holding an interest
in the contract under an assignment duly approved by
the Commissioner of Indian Affairs and the Secretary
of the Interior, in which event such associate counsel
shall be entitled to proceed in all matters pending before
the Bureau of Indian Affairs, or in any court or tribunal,
or before the Committees of Congress, until their final
determination under the terms and conditions of this
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agreement, and to prosecute such proceedings as a com
pliance with the terms and provisions of this contract.

This contract may be terminated by the Seeretary of
the Interior for canse deemed by him to be reasonable
and satisfactory upon sixty days notice to the parties in
interest ; and, if the contract shall be so terminated, the
party of the second part shall be eredited with such in-
terest should any sum or sums be recovered by a judg
ment of a court or tribunal as the Secretary of the
Interior may determine to be equitable in the fee found
to be due upon the final determination of the said suit and
the controverted matters therein included, provided, that
if a recovery be had without submission to a court
or tribunal, then the party of the second part shall re-
ceive such compensation as the Secretary of the Interior
may determine equitably to be due.

I Wirness Waeneor, we have hereunto set our
hands and seals this 13th day of May, 1936, at Buffalo,
New York.

James Smirn,
F'rep Tony,
Erwan TasosoxponNa,

Hexny JaoksoN,

Dori E. Warxer, dttorney.

(Certificates required by Section 2103 Revised Statutes
of the United States are Attached.)
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without the approval of the Commissioner of Indian
Affairs and the Secretary of the Interior. Any assign
ment of the obligations of this contract and/or any
assignment or encumbrance of any interest in the com-
pensation agreed to be paid made in violation of the
provisions of this paragraph shall operate to terminate
this contraet and in such event no attorney having any
interest in the contraet or in the fee provided for therein
shall be entitled to any compensation whatever for any
services rendered to the date of termination of the con-
traet.

It iz agreed that in the event of the death of either
one or both of the parties of the second part, the estate
of the deceased attorney or the estates of the deceased
attorneys, as the case may be, shall be allowed compensa-
tion in such sum as the Secretary of the Interior may find

equitably to be due for the services theretofore rendered

under the contraet, if the matter be settled without sub-
mission to a court or tribunal, or in the event it is sub-
mitted to said court or tribunal, then such sum as may
be determined by such Secretary equitably to be due for
the services theretofore rendered under this contraet.

It is agreed that the death of one of the parties of
the second part, leaving the other surviving, shall not
terminate the contract, but the death of both of the par
ties of the second part shall terminate this contract unless
they leave surviving associate counsel holding an interest
in the contract under an assignment duly approved by
the Commissioner of Indian Affairs and the Secretary
of the Interior, in which event such associate counsel
shall be entitled to proceed in all matters pending before
the Bureau of Indian Affairs, or in any court or tribunal,
or before the Committees of Congress, until their final
determination under the terms and conditions of this

a7

agreement, and to prosecute such proceedings as a com
pliance with the terms and provisions of this contraet.

This contract may be terminated by the Secretary of
the Interior for cause deemed by him to be reasonable
and satisfactory upon sixty Jdays notice to the parties in
interest ; and, if the contract shall be so terminated, the
party of the second part shall be credited with such in
terest should any sum or sums be recovered by a judg
ment of a court or tribunal as the Seeretary of the
Interior may determine to be equitable in the fee found
to be due upon the final determination of the said suit and
the controverted matters therein included, provided, that
if a recovery be had without submission to a court
or tribunal, then the party of the second part shall re
ceive such compensation as the Secretary of the Interior
may determine equitably to be due.

Ix Wirness Wuereor, we have hereunto set our
hands and seals this 13th day of May, 1936, at Buffalo,
New York.

James Syiru,
Freo Tosy,
Erwan Tasosoxpoxa,

Hexny Jacksox.

Dore E. Wanner, Attorney.

(Certificates required by Section 2103 Revised Statutes
of the United States are Attached.)
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QK ODAK SAFETY a

156610-4

, March 28, 1929,

Dear 84r:

I have %0 acknowledge your letter of
March 18 regarding the oladim of the Pottawatomie Indsans
against the United States.

In r:&y to your question I may say that

m ition of with regard 0 the contracts
you refer entered into betwaan certain Indians

mi ¥r, A. G. Chisholm, is that there i3 ne objection

to them but that the Department does not assume any

responsibility for them,

1 am obliged to rum“;'
Bill 8.J, E12 and B 8.7.32, and of your brief which

you enclosed.
Yours very truly,

T, a;ﬂﬁfiﬂ.

Eecretary.

Dorr B. Varner, Hsq.
nn Hippodrome Buuam(,
Cleveland

Ohio
U 0 ke | .
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Thurely of $t. Ronaventurs

APR 11 1568
Killurwey, Ontario

by — o
\"\’I' ‘-.#(}i:'\).,’)
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156€10-4

April 135,1089.

Dear Sirie

1 have %o a receips of
letter of the Sth ins
Pottawatomie Indlan Cla

The »: nt
who pumber some 1800,
innVWestera Onterie, eand
the United States Gower
result of Sheir anceste besn dispossessed of
gertain lands in the 8 of Wiseonwin, Tollowing
Usited States solonizatibn policy somewhet over a

pot appear to be without found-
smen, in like ease in the
States, have be
mutaal censent of the
ment, 18 not %o be
this motion does Judice the t of aay
ilaterested party purs any available remedies.

roup of Indians 4
. aad s

a
1 of the department
ve unu‘o ecounsel.

takes & friendly interest in
- ians,| dut does not seeept any
a:‘.nuxw for any edings that may be taken by

F
% y
i W
|

Yours very truly,
m..p.’l. .

- RaweV.P
imn of St.Bomaventure, - W’
Killarney,Ontario. ThRLs
. Jeoretary.
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AGRERMENT

WHEREAS, Andrew (. Ohisholm, Esq., K. C., of
London, Ontario, Dominion of Canadas, has heretofore
been employed by the Pottawatomie Indiane of Canada,
formerly of the United States, to represent them as
counsel in a oclaim -rmt the government of the Une~
ited States, the dasis of which is revealed in House
Dooument No. 830, 60th Congress, lst session, and
Hearing before the Comm!%tes cm Indian affaire of
the House om H., R. 1776, dated February 19, 1916; and

WAEREAS, The said Andrew G. Chisholm desires
to employ counsel im the United States to r esent
said Ind before the various officlals depar
ments of the government of the United
mitteos of Congrees and the Courts, and to render any
and all legal services that -{-bo neceseary in that
country pertaining to said ¢la ;: and

o WHEREAS, The ui; Andrew G. Chisholm I:.irn
employ Robert C. Bell, Jr. lawyer, Detroit Lakes
Minnesota, U. 8. A., ae ;ouﬁl in the United states
and to forward the said matter to him for appropriate
aotion in said country;

THEREFORE I% is agreed by and between the said
Andrew G. Chisholm, ’":{." the firet part, and Rodert
C. Bell, Jr., party of second part, as followe:

(1) The party of the first part heredy employs
and appointe the par of the second part to act as
counsel for the Pottawatomie Indians of Camada in neg~
otiations with the officials and departments of the
fon:r—nt of the United sStates and to appear before
he committees of Congress and in the institution and
rronoluu of a puit in the Courte of the United States,
f necessary, and to render any and all lorx services
in the United States, and in Canads 1if desirable, in
and pertaining t0 a olaim of said Indians sgainst the
United States, above eetimated.

(2) The party of the firet part hereby assigns
and transfers to th:.:nv of the seoond part a two-
thirds interest in :ﬂh ' privileges and
benefite held by said par firet virtue
of all gontracts between h
ratifications thereof

form part of
conveniently on aceount of their
Hm“ and varying dates be more partioularly desoribed
ein.

Indian Affairs. (RG 10, Volume 2791, File 156,612;
pt‘

PUBLIC ARCHIVES
ARCHIVES PUBLIQUES
CANADA




Whe cnplayhest’ tostammtes e piors hevety se-
signa agra above

mho “:q t of a two~thirds mcnl in the ocon-
traot as contained in paragraph (2) above; and, in con-
slderation of the assignment of the two~thirds interest
in said contract as stated in paragraph (2)., the saild
party of the second ‘crt cg:u to render all legal per~
vices neeessary in Uni States pertaining to the
above memtioned claim im an effort to compromise and
settle same or to recover thereon by the institution
and prosecution of a suit in the Courts of the United
States.

(4) As 1t has bewn a ocustom and {rlouoo in
the United States in allowing olaime against the gov~
ernment and im legislation appr iating funde in

ment thereof to deesignate and allow the compensation

and expenses of ntomza and agents rogonnung claim-
ante, %o authorise the ourte, in legislation eonferring

urisdiotion on them to hear and determine olaims, to
the compemsation and expenses of attorneyes and a-

gente within preseribed limits, the parties hereto will
acoept as en{:mtton for thelr services in commection
with said ola such sum or sumes as may be fixed and al~-
lowed in legislation or court determination as the case
may bey and in defsult of such legislative or court de~
. Ompensation may be paid by the

Indian olaimants shar Any recovery against the
United states to the parties hereto or either of them.
Any expemses hereafter incurred by the party of the se~
aond gﬂ in commection with said matter an not recov-
ered from the government of the United States shall bve
deducted from any sum or sums allowed as attorneys'
feos and pald to the party of the second part. 7The net
proceeds allowed and paid as compemsation to counsel
shall be divided, ome~third to the ty of the first

t, and t'o-th{ru t0 the party of the second part,

party of the second part shall advance and pay the
aotual and necessary expenses required in commection
with the negotiations and gettlement of said olaim and
in comneotion with the imstitution and proseoution of
any sulit or suits that be necessary. Both parties
hereto shall appear as at 8 of record for clainm-
ante; their names signed to all petitions. re ta,
pleadings, briefs other documents m& ng to the
matter; and both shall sot Jointly in their efforts on
behalf of the Indians.

(6) If, in the judgment of the party of the
secomnd part 1{ beoomes advisabdle to employ additionsl
counsel in the United States to mesist im Ahe negotia=
tions to secure the payment of said claim or to insti-
tute and rrououto & sult in the Courts to recover thereon,
he may seleot and employ such counsel, but such counsel
shall bde pald for their services by the party of the sec~
ond part out of his share of the oonrmuon mentioned
in wm (4) above and not out of the share of the
party o firet part; neither shall oo tiom of
such counsel as may bde enployed by the party of the ses~
mmtunuidmauum in any sense and de~
duoted from the compepsation allowed the ; fies hereto
before it is divided speoified paragrajh (4) abo
; - - . i

b
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(6) Im the evemt of the death of @ither or both
of the parties MQ“MW valuable services rendered,
the compensation for sorvices shall be determined
on a basis, in sgoordance with the laws
of tm and the rules and re tione of
the Department of the Interior, and paid the heirs
or 1 representatives of the party (or parties respect-
ively)dut in deternining suoh quantum merult, the amount
therdof shall not b less than two-thirds of the sum re~
ceivable hereunder (either of the parties)had suoh party
survived to persomallj receive th’ ssme.

T, /.4-‘-f-]gf -' i,‘«—u P

Executed in duplicate, 8 oopy %0 be retained by
each of the parties hereto, this ‘% day of -4

| 1’% , ‘76"077»/
~IoEw 7. ThTaheTa

. 8
Party of the first part.

Robert C. Bell, Jr.”
Party of the second pars.

STATE OF MINNESOTA ss
COUNTY OF BECKER 0

On this 11th day of August, 1938, bvefore me person~
ally ap od Robers C. Bell, Jr., %o me known to the
person desoribded in and who executed the foregoing in-
strument, and acknowledged that he executed the same as
his free act and deed.

0 \

k‘ I 7 -
OCdice 4 / '/(: Lo
Hotary Publie, Becker County,

Minnesota. Ly commigsion ex-
pires September 29, 1928

PROBINCE OF ONTARIO
COUNTY OF MIDDLESEX es.
DOMIBION OF CANADRA

<E ﬁﬂn
Oon the ~ fay of « 1938, bvefore
:lg:t'mu—lﬂmﬂl ow G. » %0 me known
o

the person descrided im and who exeouted the fore~
going instrument, and acknowledged that he exeey
same as his free sot and deed.
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augusts Ib L9548,

Rovert 0. Jell Jr.,
4O98T 8, JOmAls & Bell,
Lunyers &o,., Jotrols Lukes, Mimn. uU.b.A.
LUowr Mre Solli-
HOtwitnatumiiang wayY other samstruetion that alghs
be plused UWPOR Fala@aph 6 of the Agreomeant of thils dute between
you «ai mysolfl 1n soasncetion With the Fobttarutomie elslas agelast

Ene JAlBou ohutos,fio atutomemnt 1A suid pEPsgruph us L0 She

guaatum merult to 0o Leie a;-g wolh amww Lhas EWe=Lilrds of the

sun recolvibie thereouadsr by eltner of the parties had sueh
perty sureived $0 persoaslly resolve the same,is o bo wpile-
shle ORlY 50 way sum whish nay be paild Shereunuer Lo Wy legsl
reproseataPives wnd MOt 50 any sud paysble U you or your
legal reprexeatatives uader suld agrecuent.

You might wttush SAlS ROBE B0 YO e0py Of 'ald wgrocuons
&8 I nuve dose to miae. L Teol that shouru 18 be [ am ROW
$0 reesive aay UL PorsoRallY under suld sagreemeat youu wiil

aould Tatlrly wad 1100 wlly 18 4AY sum 1o e pald Ry estute.

#lneeroly rours,
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70t CONGRESS H R 1 952
l'*‘l‘."ﬂ'F.ﬁHIllN
) -

IN THE HOUSE OF REPRESENTATIVES
JaNvany

Mr. Buosrnen of Minnesota introduced the following hill; which was referred
to the Committee on Indian Affairs

A BILL

Authorizing the Wisconsin band of Pottawatomie Indians to
file suit in the Court of Claims of the United States, and for

other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United Slates of America in Congress assembled,
That jurisdiction is hereby conferred on the Court of Claims
of the United States to hear, determine, and render judgment,
as upon a full and fair arbitration, for the amount, if any,
with interest thereon, that legally or equitably may be fairly
due the Wisconsin band of Pottawatomie Indians arising out
of the treaty of September 26, 1833 (7 Stat. 431), the
Act of June 25, 1864 (13 Stat. 172), the Act of June 21,

1906 (34 Stat. 380), and amendments thereof, or under
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)

any other Acts of Congress or any treaties or ugrs-mnm'.

entered into between said Indians and the United States, or
its authorized representatives, under which the United States
has taken, aequired, appropriated, or expropriated lands of
said Indians, or in which they had any right, title, or interest,
or for the failure of the United States to pay any money
that legally or equitably may fairly be due said Indians,
or any member thereof, except such claims as heretofore
may have been determined and liquidated between the
United States and said Indians and the elaims of those
Indians who were paid from appropriations made under the
Act of June 30, 1913 (38 Stat. 102) and subsequent acts,
and either party shall have the right to have the judgment
reviewed by the Supreme Court of the United States by
appeal.

Sec. 2. In any suit or suits instituted hereunder, the
Court of Claims shall determine and adjudge the elaims of the
party plaintiff in the premises, both legal and equitable, not-
withstanding the lapse of time, laches or the statute of
limitations, and notwithstanding the faet that some of said
Indians or their ancestors departed from the United States,
are now living in the Dominion of Canada, and may have
become Canadian nationals, or afliliated with a Canadian band

of Indians.
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Suc. 3. The Court of Claims in any suit or suits eom- |
menced hereander shall hear, determine, and adjudieate any
properly chargeable elaim or elnims that the United States
uun'hnvvnguhht~nhlIndhnm.indudhurgnﬂnhhmuuu here-
tofore charged, as provided by the Act of August 12, 1935
(49 Stat. HT1, HY6; 256 U, 8. . 470n) hut any payment
or payments that have been made by the United States on
any such claim or elaims shall not operate as an estoppel
but may be pleaded as a set-off,

Qpe. 4. Official letters, documents, files, and records, or
certified copies thereof, including those of the Government
.J{HnuMu.nm}lu‘nmvhrdiunwhhqwr.mulﬂu-mquwnnmuc
and the United States Government, and the officials thereof,
shall give access to the attorney or attorneys representing

said Indians to such letters, doenments, files, and records as

they may require in the prosecution of any suit or suits insti-

tnted under this Aet, and sueh attorney or attorneys shall
have the right to make searches therefor without specifying
such letters, doecuments, files, or records.

Spc. 5. The Wisconsin band of Pottawatomie Indians
shall constitute a class entitled to share per capita in the pro-
ceeds of any recovery and shall be the party plaintiff in any
suit or suits commenced hereunder and the United States

chall be the party defendant. The petition or petitions shall
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be filed within five years after the date of this Aet and shul'

he subject to amendment at any time prior to final submission
of the ease to the Court of Claims. The petition or petitions
shall be verified by the attorney or any one of the attorneys
duly and legally employed by the Indians to represent them
and no other verification shall be necessary.

Seo. 6. Said Indians shall be represented in the prose-
cution of any claim hereunder only by such attorney or attor-
neys as have been or hereafter may be selected by them, or
ﬂu'nmﬁwhythmwnﬂ|w“ﬂdmlsmﬁnm4w1hm is approved by
the Commissioner of Indian AfTairs of the United States.
On the final determination of any suit brought hereunder the
compensation and the actual and necessary expenses of said
attorney or attorneys shall be determined and fixed by the
Court of Claims and paid from any money found to be due
said Indians: Provided, That the compensation shall not ex-
ceed 10 per centum of the amount of the judgments recovered

in the litigation.
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" H. R. 1952
A BILL

Authorizing the Wisconsin band of Fottawat-
omie Indians to file suit in the Court of
Claims of the United States, and for other

purposes,

By Mr. Buosrer of Minnesota

_———————— e ———————————————

Jaxuvany 0, 1080
Referred to the Committee on Indian Affalrs
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UNITED STATES
DEPARTMENT OF THE INTERIOR
Offioe of the Bolleltor
Washington

February 8, 1939

The Honorable

The Becretary of the Interlor
My dear Mr. Becretary!

You have requested my opihion as to whether a contract,
by which Indian residents and subjeots of the Dominlon of
Canada propose to employ an attorney to prosecute clalms a~-
gainet the United States, ias subjeet to your approval and that
of the Commigsioner of Indian Affairs under sectlion 81, title
26, United States Code.

This question muet be answered in the negative, BSectlon
81, title 25, United States Code, cannot be glven emtraterri-
torial operation, As stated by the United States Bupreme
Court in the ocase of The Appollon, 9 Wheat. 3611

"The lawe of no nation oan Justly extend beyond

its own territories, except so far as regards lts own

citizena. They can have no force to control the sov-

ereignty or rights or any other nation, within 1%s own

jurisdiotion. And however general and comprehenslive

the phrases used in our munieipal laws may be, they must

always be restrioted in construction, to places and

persons, upon whom the leglslature have authority

and jurisdiction, % ® ®¥

The prineciple announced by the Supreme Court requireas the
conclusion that section 81, title 26, United Btates Code, 18
confined in its scope and operation to Indians who reside in
and are subject to the Jurisdiction of the United States,

In connection with bills now pending before Congress pro-
posing to confer Jurisdiction on the Court of Clalms to con-
gider and adjudicate the olalms of Canadlan Indians agalnst

the United States, you further request a statement of my views

"as to guitable provisions which we might recommend to the Con="

gress for ineclusion in the proposed legislation to govogp the |
\ !
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question of recognition of the attorneys to represent these
Indiane in the Court of Olaime."

The United States may not be sued without ite consent and
as 1ts consent ia purely voluntary 1t may presoribe the terms
and conditions upon which it consents to be sued and the manner

in which the suit may be conducted. Beers w State of Arkansas,

20 How. 527, 529; In re Ayers, 123 U.B. 443, 605; Ball v. Hal-
gell, 161 U.8, 73. WVhlle Congress may thus regulate and control
the conditions upon which claime againet the United Btates may
be proseouted, where, as here, the clalms in question are being
agsserted by the subj)ects of a forelgn natlon, prineiples of in-
ternational comity suggest that the laws of the forelgn nation
be respected and applied. If, therefore, the Jurisdietional
bills referred to meet with your approval in other respects, it
would be entirely proper in my Judgment to suggest that the sulte
be filed by attorneys selected and employed in conformity with
Canadian law and that the attorneys be required to file with
their petitions such proof of seleotlon and eumployment as the
CGourt of Claime may require., Any question conecerning the rights
of counsel to represent these Indiand would then become a matter
for Judicial determination,

Resrectfully,

(8gd)Nathan R, Margold,
Soliecitor

Approved: February 8, 1939,
(8gd) Oscar L. Chapman,

Asglestant Secretary.
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FRED DENMIS ROBEAT C BELL.JN

DENNIS & BELL
LAwvERSs
DETROIT LAKES, MINNESOTA

April 21, 1939

Honorable Harold W. Magill

Superintendent General of Indlan Affalrs

Ottawa, Ontarilo

Dominion of Canada

Bir: In re: Pottawatomlie Indlans of
Canada v. United States.

Reference 1ls made to my letters to you of January 27
and February 10, 1939, in regard to the above entitled
matter, In conneotion therewlith I am enclosing copy of an
opinion of the Solicitor for the Interlor Devartment of the
United Stestes dated February 8, 1939, pertaining to the
employment of counsel to represent the Pottawatomle Indians
of Canada in a claim against the United Btates; also in
conneotion therewlith I am enclosing copy of a contract
executed by and between Mr. Andrew G. Chisholm, K. O.,
London, Ontarlo, and me dated August 15, 1938, which I have
thie honor to submit to you for your approval.

It will be necessary for me to appear before the
Committees of Congress in hearinge at an.early date on the
Jurisdicetional bill which I heretofore have had introduced
on behalf of the Indlane, copy of which is enclosed; and
at the same time 1t will be necessary for me to show my
legal employment; hence the lmperative necessity, especially
in view of the Solicitor's opinion, of having your apprroval
of the contract between me and Mr. Chisgholm,

After the executlion of the contract between Mr. Chisholm
and me, circulars were malled to the Indlans to obtain their
approval of the contract, Approxlmately twelve hundred Indians
have executed these wrltten approvals wilthout any solicltation
on the part of elther Mr. Chisholm or me, and they will be
tranemitted to you if desired.

Interloning lawyers pretending to represent these Indlans
likely will appear at the Committee hearings. It will be
necessary for me to show that Mr., Chlsholm and I are legally
employed and that these other lawyers are not. Unfortunately,
the appearance of such lawyers naturally will interfere with
the progress of the proposed leglelation and I should be armed
with authority conclusively to prove that they have no legal
atanding.
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Mr. Dorr E. Warner of Cleveland, Ohlio, 1s the most
aoctive competitor. He trled to become assoclated with Mr.
Chisholm, but the Canadlian government refused to oconsent
thereto as shown by the letter of the Deputy Superintendent
General of Indlan Affalrs of Canada dated July O, 1934, to
Mr. Chigholn, which i1s quoted in ny letter to the United
Btates Commissloner of Indlan Affalrs, copy of whlech was
malled to you under date of January 27, 1938, Notwithastanding
this, he ocontlnued his activities. He transported four Indians
to Buffalo, New York, where a contract was signed May 13,
1956, and 1t 1s under this contract that he now ¢lalms authority
to act, This contraot, of course, 1s 1illegal under the opinion
of the Solicitor General, More recently lMr., Warner has conduct-
ed a campalgn among the Indlans to secure employment by the
Indlans individually and by his own averment has expended

b 4

nearly $3,000 largely for the purpose of securing such contracts,.
Mr., Chligholm and I together have devoted much time and

expended a conslderable sum in behalf of these Indlans, Our

compensation, as shown by the contract between lir. Chisholm

and me, 18 wholly contingent and we are asking nothing from

the Indlans or the Canadian government except approval of our

employment and the evidence of 1t. The contract was executed

by Mr. Chisholm and me 1n triplicate, one ocopy of which is

enclosed,

Respectfully,

Mk ATl

Robert C. Bell, Jr.

Indian Affairs, (RG 10, Volume 2791, File 156,610,
pt. 7)

PUBLIC ARCHIVES
ARCHIVES PUBLIQUES
CANADA




Charles J.,Kappler,
Attorney and Counsellor at law
Transportation Bldg,
Washington,V,c,

April 15,1939,

David Sims,,
Wiarton,Ont, R,R.S5.

Dear Sir:

Your letter of the 6th April, addressed to Mr,
Chas H,Merillat, concerning the claim of the Pottawatomie
Indians of Canada, was received by Mrs, Merillat; Mr,
Merillat having dled in 1935, Mrs, Merillat has turned
over yvour letter to me for reply.

Mr, Merillat and 1 were associated together in the
prosecut ion of the claim of the “merican FPottawatomies 1in
which we secured a settlement, On account of making such
gsettlement the Canadian Pottawatomies entered into a contract
with us for the prosecution of their claim, Mr.Chisholm and
others disputed the fact that we represented the Can, Pott,
and had sufficient influence with the Can,Y%overnment stixmmix
to have the latter r equest the British Ambassador at Washington
to advise the State Department that the Canadian CGovernment
414 not recognize the contract made with Merillat and Aappler
because the contract had not been approved by the Supt of
Indien Affairs for Canada., The result was that the State Dept
advised us that the U,States, under the representations of the
British Ambassador, would not recognize us as the attorneys
for the Can, Pottawatomies, We advised your people of this
situation and urged you to get the Can, Supt of indians to
agree that we should be your attorneys, Up to the presemt
nothing in this respect has been done, and under the cir-
cumstances 1t is impossible for us to conti nue representing
your people at “ashington,

However, should your people desire our services
and can persuade the Supt of Indian Affairs of Canada to
approve our contract, we are wllling to continue to represent
you; otherwise we can do nothing in your behalf,
Yours very truly,

(Sgd) Charles J,.Kappler,
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Copy Saugeen Ind,ieserve T g
Apr 3 .

The Bottawatomie meeting tonight., The resolution is passed
to inquire at Dept Indian Affalrs at Ottawa on considerat ion

forward our Pottawatomie claim at washington,U,3,A, moved
by Mr, Elijah Cook, seecd by Mr,David Sims,

Trusting the GCovernment may have sympathy toward his said
ilndian people,
Carried,
Signed by Sec
Elijah Wahlezee,
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Copy Western Ascurance Co,
Port Elgin,Ont,
april 26/8939.

W.R,Toml inson,K.C.,M.P.
Ottawa.

Dear “1ir: He Pottawatomie l.dian claim,

- - - - e = - -

Mr,David Sims, an Indian who claims to te
a Pottawatomle,came to my office yesterday with the two
enclosed documents, namely a resolution passed by the
Saugeen Pottawatomies and a letter to David Sims, from
C,J.Kappler,attorney,¥ashington,D,C,, pertaining to this
claim,

Mr, 2ims would like if you could take this
matter up with the Dept Indian Affairs,

Kindly return the enclosed letter to me when
you are through with it .,

This matter has been on fire for years, and
my father a number of years ago, had taken this matter
up for the Indian, with the late &on,James Malcolm, also
“ol,Hugh Clark, and half a dozen others, to tryyand satisfy
these 1l jians,
"ith kindest regards,

Faithfully,

(unsigned)
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Copy House of “ommons,
Ottawa,
April 27/39.

Ford Pratt,fsq.

Priv.Sec to the Hon,

Min.Mines and Resources,Ottawa,
Dear Mr.Pratt,

I am enclosing herewlith correspondence
from Mr. John J.Chapman of Port &lgin with reference
to the Pottawatomie lndian claim,

T would aspreciate your comments,

Please return the correspondence when 1t
has served yvour purose,

Yours sincerely,

(Sgd)W.R,Tomlinson
M.P.Bruce
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To be returned to Indlan Affairse when eigned,.

Ottawa, May 5, 1939.

Dear Mr. Tomlinsoni-

I have your leSter of April 28
gorrespondence from Nr. John J. m.rutnm
ing the Pottawatomie Indian Clalm,

The general oireumstances of this gquestion
were outlined %e you in letter of Pebruary 27 last., As men~
tioned therein, in 1911, the Indians retalned the services of
¥r. A, 0. Ohicholm, K. 0., of London, OnSario, as Sheir soliole
tor, and the dep reo z2ed his status as such, by en-
ttring into an agreement with him ia 1914,

I have noted the letter from Mr, Kappler of
Washington So My, Sime, dated April 15, which you enslosed.

Mr. Kappler’s ocomnection with theemse acoord-
Ang to the records of the department 12 as follows,

i pumber of the Cape Uroker, Seugeen and other
Indlan olalmants having become Alssstiefied with the manner in
wvhioch proceedings were belng conduoted repullidted M. Chisholm

and entered into the contraet with Nessrs er and NMerillas,
attorneyn of Washington, D. 0., referwved %o Mr. Eappler's
letter above mentioned,

The desire of the Indians %o oounsel
apparently was ssused thelr inability o the dif-
fioulties and delaye oh invariably coourred in elaims of this
kind. The department appreociated the not umnatural impatisnce
tuariag'its sivangesent vivh B hiekalar Socesiiagly Soe

ering its arrangemen .
Deputy Superintendent General in ¥ 1922, advised the
Seeretary of State for Externsl Affairs that the depsrtment ree-
ognised no solioitor other than Mr, Chisholm as represeanting the
interests of the Canadian Pottawatomie Indians,

In the meantime....
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In She meantime, while it 1s true that
progrees has been obstaslos of a econstitutienal
nature, no hae spired change the atti of the
department in the matter. Mr. Chisholm, and his United States
assoolate . Robert C. Bell, are doing all ia Shelr power te
forwara the olaim the proper channels at Washington,
rrnﬂh the Serme of the agresment above mentioned, in which

he interests of the Indiams are amply protected.

Your eorrespondence is returned herewith,

Yours very truly,

¥. R. Tomlinson, Eesq., M. P,
House of Commons, y "
OTTAWA,

Indian Affairs., (RG 10, Volume 2791, File 156,610,
pt. 7)

PUBLIC ARCHIVES
ARCHIVES PUBLIQUES
CANADA




Ottawa, May 15, 1939,

Ihe Deputy Minister.

I have to refer to my memorandum of February
4, 1938, regarding the Fottawantomie Indian elaim.

Since that date, as you are aware, there has
been considerable correspondence on the sudbjeet with various
intereated parties,

For your information may I review briefly the
elirocumstances,

About a hundred years ago the Pottawatomie

Indians resided in the State of Wiseousin, The United States
Government deolded to move all Indians weset of the Mississippi
River, and the Pottawatomies, therefore, were ordered to move
to tll.ll territory. As the land was poor, and there was little
gane, many of the Indians refused to go, but were later foreed
to do so by the United States Govermment, Some of them fled

to inaccessible portions of Wisconsin and Miohigan, but the

majority orossed to Canada, Their descendants are scattered
over various Indian Reserves in Western Ontario.

These Camddian Pottawatomles now cleim und.pr
the thlg m:z.of 1833, and fifteen other Treaties made
with the United tes Government with their forefathers,
that ¢ are entitled to a proportionate share of the
31,964,565,87 found and acknowledged to be due the United
States Goverament to those Pottawatomies who falled to move
west of the lluiuﬂpi. Their forefathers, at the time of
the treaties, resided ia Wisconsin, and were equally eatitled
compensation with the forefathers of the Indiams still ia
Wisoonsin, The Indians in the same uz.nm in the
United States have received settlement of ir olaim, bdut
the United States Govermment has taken no steps to sebtle
with the desocendants of the Pottawatamies who ocame to Canada.
The Canadian Poltawatomies have never knowingly abandoned
any wrights in the tribal estate, in whatsoever fom they
may have existed,

In 1908 & roll of Pottawatomie Indians was

RETEST*RobF 12,051008 Shefen, ovorment, agd”chere were sa:
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in Canada., Presumably the number is approximately
the same now,

The settlement by the United States Governe
ment with the American Pottawatomies brought the question
to a head in the minds of their Canadian fellows
tribvesmen, Sinse then various solieitors have intereste
ed themselves in the matter, and the department has been
drawn into negotiations between theam and the Indians.

The solieitor most aotive in the case has been
Mr. A.G.Chisholm, of London, Ontario, His employment by
the Iniians dates from 1911, In July of that year he
wrote to the British Embassy at Wash on, suggesting
that the olaim should be submitted to the Jourt of
Olaims of the United States, with a right to appeal there-
from %o the Supreme Court of the United States, but he
did not succeed in having that procedure adopted.

In Deeember, 1911, the Department of Justice
wrote to the department stat that the First Schedule
of Claims under the Peouniary Olaims Convention with
the United States had been approved of by the Senate of
the United States, and the preparation of slaims was
under consideration. The department was asked if it
was aware of any further Canadian elaims to be inoluded
in the Sehedule, and ﬂznu o January 20,1912, that
it was desirous of submitting the claim of the indim-

to the Peouniary Claims 00nvontion§ and an Order in
’

Couneil was passed in February,l912, request that
the Minister at Washington should hawe the o includ-
ed in the Second Sohedule to the Pesuniary Claims
Agreement of August, 1910, whieh was done,

Owing to the outbroak of the War in 1914, the
sittings of the Pecuniary Olaims Commission ouu& for
the time being, It reconvened in 1926, and the First
Schedule was disposed of, but it never reached the
Second Schedule,

In 1927 the Departuent of Justice engaged the
services of Mr, O, O, Robinson, X.C,, of Toronto, as
its agent to represent the Crown in ﬁhi case, No

J material progress was made, and finally it has been
agreed, between the Governments, that this olaim,
together with others involved, shall be barred mutually,
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but subject to a reservation to protect the right

of the claimants in any other available remedies,
either ex gratia or ex Jure, This agreement has not
yet been implemented by the nnungiro exohange
of notes between the Governments, s action, however,
I am advised by the nopu'r-nt of External Affairs is
expected at an early datey, and in the meantime, in
effect, the Pottawatomie olaim is withdrawn,

From the foregoling it will be seen that two
ways were suggested to have the olaim investigated amd
determined, one, supported by Mr, Chisholm, that this
Governmen t lhouid endeavour to have enabl legialation
gnnd at Washington whioh would give Jjurisdiotion to the

ourt of Claims to hear the case, and the other, as
mentioned above and supported by the Department of
Justige, to have the case heard by the Pecuniary Claims
Trid + The latter was adopted b‘rﬂu department and
failed for the reasons ined, « Chisholm is still
following the former, a olroumstance whish keeps alive
the gquestion of his status as recognized counsel for
the Indian olaimants,

In Auguet, 1918, Mx, Chisholm submitted, for the
ngpma.l of the Department of Justiece, a draft petition teo

the Seoretary of the Interior of the United States, making
representations with regard to this olaim, After eon-
siderable correspondence with the Department of Yustice
and My, Ohisholm, the terms of the petition were agreed
upon; This was {ho first time Mr, Chisholm had
sommunicated with the department, although there are
ooples on file of letters from him to the British

Embassy at Washington in 1911.

Mz, Chisholm asked the permission of the depart-
ment to send a oircular letter to the various claimants
in Canada, setting out the faots of the case. This was
granted, subject to the terms of the Agreement between
Mr, Chisholm and the department, referred to in my
memorandum above mentioned of February 4,1983,

The primary object of the department in enter-
ing this igreement was to oircumvent any improvident
contrasts that might be made by the Indians in respect
to these slalms, By the Agreement, Mr. Chisholm
undertook to forege his rights under his previous
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contraot with the individual Indians,- whioch among

other things provided for a contingent fee of 33 -1/3%, -
and agreed to have his oompensation for the recovery

of the fund detemined by the Court of Claims or by

the Exehequer Court of Canada.

It was also stated in the Agreement that the
SBuperintendent General would offer no objeotion to the
levying of an assessment on the various olaimants for
the Iaynnnt of disbursements in prosecuting the olaim,
provided that at the time of sueh levy that no elaim-
ant would be prejudiced dy non-pgyment; that sueh _
payments were not te be more than twe ln number, and each
not more than one dollar per capita, and that Mr.
Chisholm, before referring his olaim to the Exchequer
Court for o sation, would duly account to the
Superintendent General for all monies collested under
suoh levy of assesament,

DO~
vided that Mr, Chisholm was to =E§o :}%;52 to
Ht!i"any'fﬁi!"fﬁi!“iIEEF“i?“!%uofarai pnil'to ™

Dominion of Canada for distribution ameng those entitled,

Mr, Chisholnm is still aeting for the Indians
under this Agreement, and at present, with the assistance
of his United States assosiate, Mr, ﬁobort C. Bell, 1is
endeavouring to have the necessary enabling lezlslation

sesed by Congress, where a 5ill to that end prepared
Mr, BSell has been introduced,

From time to time osytain groups among the

Indian elaiments, apparently being dissatisfied with

the course of the proceedings, engaged other counsel

in the place of Mr, Chisholm, Several of these solloi-
tors are at present astive in the iuterests of their
respective olients, ineluding My, A.T. Young, Barrister,
of Meaford, Ontario +« OCharles J, Kappler of Washing-
ton, D.,C,, and Mx, ﬁorr E, Warner of Cleveland, Ohigo, the
latter having had a separate Bill introduced in Congress.

The action of those Indians who have left Mr,
Chisholm doubtless is due to their not unnatural dis-
satisfaotion with the long delay in making any headway
in the ouse, but this, of course, hes been caused by
sonstitutional diffioculties over whieh Mr, Chisholm had
no eontrel, My, Chisholm still represents the great
majority of the elalmants, the number of those under
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gontraot with him being estimated at twelve
hundred, In the ciroumstances I think that the
Agreement between him and the department should
be allowed to stand,

Mr, Young, above mentioned, who represents
some of the Indians, has asked for a conditional
waiver of Sestion 14l of the Indian Aet, to enable
him to receive compensation of any fees that may be
allowed him by the Court of Claims or other sompet-
ent authority, out of any amount that may bde
awarded to his ellients, The effeot of this section
is that noone, without permission from the Minister,
shall receive uny payment or promise of payment from
any ladian for the recovery of aay olaim or money
for any tribe or band, subjeot to a penalty from
$50,00 to $200,00, or imprisomnment of two months,

In as muoh as this case is entirely within
the Jurisdiotion of the United States, and as the
elaim of the Oanadian Pottsatomies is based 10101{
on rights of their anceators domiciled in the United
States, arising from their relations with the United
States Government, I should not hawethought that
the provisions of Section 14) would have applied in
respect to ts nade, pursuant and subsequent to,
an award in the United Sta o8, but acsording to an
opinion reeceived from the Departuent of Justice, they
do.

I do not see any objeation to the irnntin;
3f Mr, Young's request, and 1 would recommend, there-
fore,that he be given iho necessary pemission under
the sald Section 14l to accept as attorney fee whatever
sum the United States Uourt of Claims or other com-
petent authority - whish would be the Exchequer Court
of Canada if the procedure suggested by the department
i8 followed « may allow him from the share which
his olients may reeeive out of any award made and to
enter into contracts with Indlan elaimants in that
behalf, dbut on the distinot understanding that suoh
permission will not in any way alter the status of
Mr, Chisholm, the counsel for the Indians recognized
by the dopar{nent by virtue of the Agreement above
mentlioned,

Should other similar requests be received,
each can be consldered on its merits,
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While the outocome of this olaim is
distinotly uncertain and while progress may be
fraught with delay, nevertheless, the clalmants
have good reason to hope for success in the light
of results achieved in somewhat simllar oases
the past, one of whioh, the Onelda olaim, was con-
ducted by Mr. Ohisholm and resulted in an award
:z the Court of Claims of the United States, from

ioh the Canadian Oneidas received $300,000,00,

I have thought it well in this
memorandum to dbring out in particular those points
whioh seam to bear upon the hzcrtunt'l partioli-
pation and position in the matter to date, as
undoubtedly it will be called upon to be party in
one way or another to future proceedings.

Vadla?Z 274

Director of Indlan Affalirs.
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May 27,1939,

Dear S4irt-

I have to refer to your letter of J'mnz.
10 last and %o previous ecorrespondence regarding
Pottawatomie Indian Claim,

After madbure consideration whioh nevessarily
involved considerable mmount of time,it has bdeen deoided
to grang conditional permission or waiver to you under
Section 14l of the Indian Aot, 28 roquested ia your
letter of January 10 adove mentioned.

Acsoxdingly I have to advise {ou that eonsent
is given to you as required Ly the section affresaid to
reseive suoh ocompensation or fee onl be allowed

{um
{: and stipulated by the United Statos Oourt of Claims

Exchequer Court of Gunada or other competent uutmfty
recogni in that dehalf tmo a:fnnunt out of any

t that may be aswarded your huu'fpm

dlan Indian sclaimants, or any of them arising out of
what is known as the Pottawatome Indlan cfnh.

This oonsent 1is given subjeot to the conditions
above mentloned ,to protedt the interests of the ladians
conserned, and on the distinet understanding that it shall
in no way affeet the prior recognition and status that has
been acoorded to Mr, A.G.0 Barrister of m‘m.
Ontario, in an & entered lato with him by the

@epartment 1a 1018, on the Sth day of “ugust,
Yours very truly,

TR, L. Maslnnes,
feoretary,
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May 87, 1939,

Dear Mr., Telfordis

1 have to refer to your letter

of Tebruary 1 last and my reply of robruu-{nt,
with regard to the Pottawatomie Indian Claim,

1 am enolosing herewith copy of
a letter that has been sent to Mr, Young today

granting him permission as required under the fnatan
Aot to receive fees in payment for his services, as
allowed by the Courts or any other competent
authority out of any award that may be made to

his Canadian Indiam elients.

This action was taken oaly after
careful ¢ ongideration in view of the relationship
of the department in the matter to Mr. A,G.Chisholm,
of Lendon, who has been acting as counsel for the
ﬁdiu{: under an a greement made with the department

918,

Yours very truly,

¥.P,Telford,Baq. ,M.P,.,
House of Commons, T.R,.L.,MacInnes,.
Ottawa, Seoretary.

eno
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Fred Dennie Robert C. Bell, Jr.

DENNIS & BELL
. Lawyers

Minnesota,
April 21, 1939,

Honorable Hurold W, Magill
Superdntendent General of Indian Affalrs
Ottawa, Ontario

Dominion of Canada

Bir: In re: Pottawatomie Indlans of

Reference 18 nmade to my letters to you of January 27
and Pebruary 10, 1939, in regard to the above entitled
matter. In connection therewith 1 am enoclosing copy of an
opinion of the Boliocitor for the Interior Department of the
United States dated February 8, 1979, pertaining to the
employment of counsel to represent tﬁ. Pottawatomie Indlans
of Canda in & claim agatnlt the United States; also in
connection therewith I am eneclosing ocopy of a ocontract

exeouted by and between Mr, Andrew G, Chisgholm, X.C.,
Londen, Ontaric, and me dated Auguet 15, 1938, whioh I have

the honor to submit to you for your approval,

It will De neooa-ur{ for me to appear before the
Committees of Congress in hearings at an early dote on the
Juriedictional bill which I heretofore have had introduced
on behalf of the Indlane, copy of whieh 18 enclosed; and
at the same time 1t will be necesrary for me to show my
legsal employment; hence the inperative necessity, espeolally
in view of the Solloitor's ovinion, of having your approval
of the contraot between me and ¥Mr, Chisholm,

After the execution of the contract between Mr,Chisholm
and me, olroulars were malled to the Indians to obtain thelr
approval of the contract, Approximately twelve hundred Indians
have executed these written ap rovals without any solicitation
on the part of either Mr, Chisholm or me, and they will be
transmitted to you Aif deslired,

Interloping lawyers pretending to represent these Indians
likely will appear at the Committee hearings., It will be
necessary for me to show that Mr, Chisholm and I are legally

employed ......
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appearance of such lawyers naturally will interfere with

?lond and that these other lawyers are not. Unfortunately,
t

e progress of the proposed legislation and I should be armed
with authority conelusivcly to prove that they have no legal
at "=-mn8|

Mr, Dorr E, Warner of Cleveland, Ohio, is the most
active competitor, He tried to become assoclated with Mr,
Chisholm, but the Canadian government refused to consent
thereto as shown by the letter of the Deputy SBuperintendent
General of Indian Affairs of CUanada dated July 5, 1934, te
Mr., Chisholm, whioch 18 quoted in my letter to the United
States Commissioner of Indian Affalirs, copy of which wae
malled to you under date of Junuary 27, 1939. Notwithstanding
thie, he continued his aotivities, He transported four Indlans
to Buffalo, New York, wvhere a oontract was signed May 13,
1936, and it 1s under this contract that he now olaims authority
to act. This contract, of course, 15 1llegal under the opinion
of the Bolleltor General, More recently Mr., Warner has oconduct-
ed a oampal among the Indians to secure employment by the
Indians individually and by his own averment has sxpended
nearly 35,000 largely for the munrpose of seouring such contracte.

NMr. Chisholw and I Sogether have devoted much time and
expended a considerable sum in behalf of these Indians., Our
compensation, as shown by the contract between Mr. Chisholm
and me, 1e wﬁollg contingent and we are asking nothing from
the Indians or the Can dian government exeept apnrov:f of our
employment and the evidence of 1it, The contraot was executed
by Mr, Chisholm and me in triplieate, one gopy of which 1a
enclosed.

Respectfully,

Robert O, Bell, Jr.
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Copy sent to Mr. Bell for hig information.

June 3,1939,

Dear Sirte

I am now able to advise you ad & the department's
position with regard to the questions ralsed in your letter
of Januaxy 10 amm.:{nt mine of February 14, also in
Mr, ld.‘:'o lo&u of Ap 1, eopy of whieh is enclosed
herewith,

With regaxd to request that the departnent
should omu'; your ron on I have to advise you that the
Agresment with you o

Agx August 8, 1918, is still in good stand-

With reference to the contract between yourself
and My, Bell, copy of which was enclosed with his letter of
April 21 above mentioned it is not econsidersd that the
approval for whieh he E) this department is neoessary.
In so far as the departasat s coneerned, you are st liberty
to enter into any contrast with your agent or assoslate

of sourse, to the understand that
on in ascordance with the
arrangement of thlis mature
is between those oon~
s in this My, Bell, to whieh
the department to become a party,

With reference %o observations,and those of
Mr, Bell, oongerning other feitors, I may say that while
this artment has accorded you resognition as couneel for
the Indians, that eireumstance, ia my opinion, does not
op.n:.:-muy!:: by ve others gf l.q:{.m a8
sugse . as 1 e between
4 n:‘ m others, 18, thn'ru have an offieial &
virtue of your Agreement, of August 1918,above neat
th the departament, mu‘ummd-mr. while ¢
others have only the sta of private solieitors, acting
for their respeetive clbdts,

Indian Affairs.
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Copy sent to Mr. Bell for his information,

June 33,1939,
Dear Sirie

1 am now able to advise you ad t- the department's
position with regard to the questions ralsed 1n your letter
of January 10 uknu).n’ mine of February 14, also in
Mr, M‘:'- lcltu of Apr 1, oopy of whieh is enol osed
m“‘ .

AS you are aware this ala
1isted under the Second Sehedule of ©
Convention, has been drepped by mutual
governments, although the formal exechangs of notes to that
end has not yet taken place,

With regaxd to request that the department
your rau on I have to advise you that the
August 8, 1918, is still in good stand-

-uouunmr{
A‘::O-Oﬂt!li you o

With reference to the sontract betweea yourself
and Mr, Bell, copy of which was enclosed with his letter of
April 21 above mentioned, it is not eonsidered that the
approval for whish he asts this department is necessary.
In so far a8 the departnsat is coneerned, you are at liberty
to enter into any contrast with your agent or assoclate
in the case, subjeet, of course, to the understand that
all » mmﬂumlduhmuluuwi the
Agroement above mentloned, arreangement of this nature
l:rm-ﬂdutpmlrm ionship between those con-
] s in this instanee aunoltn‘h.hﬂ,hﬂ‘
thclmrhatmuno‘ expected to bdecome a party,

With reference to observations,and those of
gi Bell, feitors, I may say Shat while
2
the Indlans, that eliroumstance, ian my op

operate necessarily to 4 ve others of 1
The l:g:nu.
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Wnile restrioting ofriclal recognition to
you, however, the department reserves the right to grant
consent under Seotion 14l of the Indian Aet, to any other
solieitor on his application to legalize the receipt
him of any fees that may be found, by competent authority,
to be due him, I think that it is apparent that to refuse
to grant such consent, in any case, except for sufrieient
and speeifis reason -.lght be rogu&od as arbltrary intex-
roroz.l:o with the freedom of the individual claimants oon-
cerned,

AW intdmated, the department 1s quite
awvare that there 1s no rmhtlm for the charge that
ou had abandoned the ocase, Furthermore, of course, it
s understood fully that you are in no way responsible
for any delays in the proseedings, whieh, on the otler
hand, have been due to oanstitutional u}nouluu over
uuﬁ you had no eontreol,

I am¢$ A ocopy of this letter to Mr,
Bell for his infomation, and also two copies of the Indian
Aot, with amendments to date for his use.

Yours very truly,

Seoretary.

A,G,Chisholm, Eeq,,K.C, »
Bar rister eto.
l-ondal,Oh‘.
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THE SECRETARY OF THE INTERIOR
WASHINGTON

May 26, 1939

Hom. Will Rogers,
Chairman, Committee on Indian Affaire,
House of Representatives

My dear Mr. Chairman:

This will refer again to your request for a report on
H. R, 1962, authorizing the Wisconein Band of Pottawatomie
Indians to file euit in the Court of Claims of the United
States, and for other purposes.

This SrOposad legislation is for the benefit of persons
living in Canada, descendants of members of the wWisconsin
pand of Pottawatomie Indians who fle! to that country after
the treaty of September 2§, 1833 ( 7 Stat. L., 431). The
facte on which their claime are based are shown in Semate Re
port No. 1913, the 76th Congress.

8. J. Res. 32, introduced in the Senate on January 9,
also deals with the claime of the Canadian Pottawatomie In
against the United States. The principal difference betwq <
the Joint Resolution and the House Bill is that the House
would confer jurisdiction on the Court of Claime to hear the
claims of the Indiane and to remder a final Jjudgment thereon,
while the Senate measure would merely authorize the court to
make findings of faot and conolusions of law, and to submit
ite findings and conolusions to the 00n¥rcas for such aotioy p™
ag 1t might wish to take. The action of the court under 3 :
Res. 32 would not be in the nature of a final judgment .
the United States. ,

The House 5ill expreesly includes claims for inter 4‘;
any zrinoipal sumg that might be found dve the Indiansy
Senate Joint Resolution expressly excludes interest l.aj1ir
ment of just conpensation or otherwise in nn{ clainm for th

opriation, taking, aocquisition or deprivation of land o
nterest therein.

The House B51ll provides that selection of an at’
torneys to represent the Indians in the pr oposed 1°
be subject to the approval of the Commissioner o
of the United States; the Senate Joint Resoluti:
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provieion governing the seleotion of attorneys to represent
the Indians. The Solieitor for the Interior Vepartment hag
recently advised that Section 81, Title 26, United -tates
Code, relating to negotiation and execution of attorney con-
traets with Indian Tribes, camnot bde given extraterritorial
operation, and would not govern in the case of a sontrset with
Pottawatomie Indians who are residents and sub Jects of the Do~
minion of Canada.

The 3o0lieitor further pointes out that whéle Congrese may
regulate and control the conditions upon which claims against
the United States may be prosecuted where, as here, the claims
in question are belng asserted by the subjects of a foreign na-

tion, principles of internation comity suggest that the laws of
the foraign nation be respected and applied.

In the circumstances, 1if either of these propoped measures
is to receive the favorable consideration, it ie suggested that
the following rr07131On be substituted for section of H. R.
1962, or substituted for the provisions now appearing in lines
12 to 18, page 3 of 5.J.Res. 32

The Indiane shall be represented in the prosecdtion of
any olaims hereunder by an attorney or attorneys selected
and employed in conformity with Canadian law, and the at-
torney or attorneys shall be required to file with their pe
itions such proof of selection and employment se the Court
of Claims may require. The Court of Claime shall have jur
isdietion to firx reasonable attorneys' fees for services
rendered, not to exceed 10 per cent of the amount, if any
found due the Indiane, and to fir ressonable evpenses in
curred by the attorney or attorneye, and the amounte @€
fees and expenses fixed shall be plid out of any funds Co
gress may appropriaté to pay the claims of the Indians.

8. J. Res. 32 18 elmilar to 3, J, Res. 212 in the for
proved by the Senate during the 75th Congrese. The measur
not come to a vote in the House of Representatives.

The foregoing faots are set forth for the considerh
the Congress in determining whether, as a matter of pol
claime of the Canadian Pottawatomie Indlans should be re
the Court of Claime for findings of fact and conclusions o.
a8 contemplated in S, J, Res. 32, or for adjudication and
Judgment thereon, as contemplated in H, R, 1962. The Dire
the Bureau of the Budget has advised that the proposed le
would not be in accord with the program of the Presiden

Sincerely yours,

(Signed) Harold L. Te
Secretary of the Int

/
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AT

BANK OF NOVA BCOTIA CHAMBERS
. MICHMOND STREET
MET, 1364

A. G. CHISHOLM, K. C.

Barrister, &e. . y
London, Canada. Ui A3y 95 e

/{?/,J 1 3;327

Le . Me Us LEC LINISR ; LB«

Pecretary, liddlan ATTalrs srullen, ‘ -

Dupurtiuent slies wdd dAesources,
JEtuwa, OnLT.
Uear siri-

__Your file I5661I0-%.

[ have t0 @kl owledge tne rucolp® of your Justter of the
ird ineful® 1in the Pottavatomle atfter with 19 61CL08 d aupy
of letter from ur. #ell, to your Deputy kinister. rerewith you
will find copy of a letser from the Eearetary of the Interior
of tha U, #. to Hon. Will sogers,Chutruan,Comuittee on Ludlan
Affalrs,fouse of Hepresentarives, Weshingtol,willen deals with
the question of the prineilples wnleii should spply To tihe recog-
nition vy nis Con irftue Of Who siwuld be e orded I't;'\.‘l-.u,n'l.r-ln..lu
a8 the proper legul represenrarive of the Unnadien cialiants.

Winn br.Ickes! rullng et when elalng Ll guestiol as hele,
are vellg usserred by the subjeets Oof a Torelgn nution,priuciples
of Luterrnationul eomity suggest thut the luws of the Torelgn
natlon se respeacted wid sppiled, I faiey FuMr departuent will ke
Qeite 1n secord. And,rthe p Fuagraph suggested 1n Lr. Iekes!
letter tn supstirution four dection & OF M. M. 195%2,0r 1n substi-
rution for the provisions now appeuring 1n ilnes 12 to Llo,page 5
of B Js KO8, 32 wWoulid seem QuUite udequute T'oer the purposc of
deternining the sclestloln wi employment of the artorney or
atroriyeys representiiug sueh Cunadlan cimilumants. How fur tne Vourv
of Clutnse ( as suggestea 1n ir. Ieckes' jetter would be u-sl1sted
1o d ternining this guestion of who should be Tecognlzed us Ire-
presentiug the lidians,winlie your deparltuent " reserves the right
to g'ant congsent ulcer section ILL of rne Ldial 4eT TO any orther
soileitor ( not previously offteluuly Tecoguized ) on NS &ppli-
gutior to legulilzZe tihw Trecelpt BY nla o aly f'ees that muwy bDe
found,by conperent suthoricty to be due nin® a8 " 1t 18 uwpparent
that tou Yefuse 0o gErant sSueh eunsent, 1 «iv case ,except for spe—
eifMé wnd sufficlent reasons might be regurded us arpltrary iuter-
fererce vith the Ireedom of The 1udividuual elallunts colcerned™
19 nore than I call &% present perceilve. Tne Jepulrtuelt wilil note
thut  Mrrresliopetepntitront—ry—to—to—#trec—oy Lile ALLornNey or athor=
pneyspsuch proof of selectlion ald euplovient as the dours of" Clalme
may Teguired. LS we propese to Flia ouwr perdtiun a4t the eul'llest
possible date ,1t 'WOUld SEém NecessaAl'Y To mve Thlis question of
recognition ,determined &t soue eurly dute.
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I shordd point out that Seettion IM of the Indlan Act
18 an ™ gebitrary interfererce with the ( otherwise ) rreedom
of the 1ndividusl claimaut eoneernedw providing that,"every
person who,without the consent of the Suprelitendent @uneral
expressed 1n writiug,receives, obtulns,soilelits or requests 1ru
any Inclen any paymeiit or eontribvution or promise of Ly payuernt
or eounribution for the purpose of ralsing &« Mk or providiug
monev for tne prosecution of any e¢lalm whleh the tribe or bad o
Indians to whilen sald Indlul beloligs,or of Whitdl he 18 & nenver s
or is represented to have for the reeovery of alv ¢iualn OF uoney
for the benefit of sald trive or band,shall bo gullty of any
offence w {lud 80 Ol. Without ewburklig Ol wly legal urguneht
it doas seen $0o e Bectilon INL xléearly coutenplates the consent
of the Bunerintendent ¢eneral to ve antecedent to the HetURl
naking of the contract.

M. . Dorr k. Warner 18 s Auerienn sttorney of Clevelwia,
ohlo,who transported four Licians ro Buffalo, New Yurk,where s
gontract to renreselt the Caladian PottavWatomnle clalnants vas
signed May 13,19%6,and 1t 18 under tils eontraet Lr. Warner now
glaing sutnority to aet. Assunlig that & nuber of individual
elaimants nave sliee ‘mplemented tnils courract ,do I Wierstand
your depsrtment would under sueh ¢ireunstalices vver coutemplute
approving the suwe? ,or saletioning Uividuul eontraets Lade
vetwesn the Indian® and Jr. Warner,and vet,1t would appeal® T0
me from the terms of your letter vou reserve the right tou do sof
Ie there anvthiug 1n your leftter plaeilng & J11lwit on the nupver af
vunoffeial " representutives whouse cortraets might be sanctioned
by 'he Department ,or preventing anv and wll uttorneys who- have
gontraers with itndividusal Indians from 1tuterfering 1u Washiugton
ald then elalming conmpensation? sueh contingeney coes Lot seen
vary saftlsfactory to me.

hould the Department unqualifledly udhere tou the stipulatin
made in your letter as tu represeuntalion rfur elalusits,1t nay
surely be antieipated and mcecepted that 1t wlill have to rule on
aonflieting clalmg thereto betweel wyselfl ( anc Mr, - bell) and r.
¥erner. On wnat prineiple are the respective claims to be ceter
mined? Is he wWho 18 favoured withi tne wost recent ecoutraect to be
entitied to recognitiont It 198 suald, ik 1% Ly be curreet,fiat
We Warner has spent several thousald dol.ars 1. seeurilng contraes
from eleatmants 1n his favour. I tntink 1t may ew =11y bve lnagined
that ailowling for the peculiarities off the Indliang,u Juwiclous
expenditure of & fow col.ars ancug Thell Would nve o very decle-
ive effaet on thelr deeislon. ATe 1ncividuals wWho uade contruete
with me weler the suspiges of voulr depertient snd 1ts agtiive
agsistylee , and Wno under similar ausplees alc assistalce have
agall end ageinl ratir™ed the s .ue ,t0 be upheld Wy the Jepurtuent
should they fleklely,und as th Depalrtuent well knows,without auy
suffietlent reason ulkiertase ald do $lgn Nevw agreenellts the efTect
of whieh 198 meant 1o be the deternination and renupelation of tie
solenn agreensnts previously entered 1nto with nyself? Ana,vet
this would ve the effect of what Mr. Warner proposes. I would hope
the Depurtumernt would spoedlly Trowi O any such attenpt.
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FMEther reasous rfor the eMpurtuent Low determiuntug whdn
or four wimt reascis 1t would withield @Uuplute Tecognltion of wy
own ( or Wwr. Neil's representuar lon for we ) represelitation Tor
all These Civ lunnts ure L Wy wlue,but us I plr'esuns the Uepurt-—
ment wiii bu a! all tlwes Teady wid Willi.lug to reuuer ue such
USsSiaalee as uder the ¢lreumstances of shils dirfieult cuse 1t
nay cousider 1tse.f free to exfend, wi a8 1u asavanee 1t would
seel lLupossible to provide four wil contilugeleles thut uay ul'ise ,
4 Would prefer to uepend o the ugsuruiiee I huve the guud-wlil
of the Depurtment for uy efforts on behul: of Clulicanta, shiould
Lbuppesr nNeeessarv 'o 1uvoke thils.

Evidently thnough, a8 1t appouls 0 e,5iw suthorities
af Washlugton,attuch consderabvle lm ortuice %o tiw eullyY detel-
mineation of fhe phase o the mwatter ol Whleh I hwuve velitured
agalu to wddress the Dapartuens.

I Srust vet $0 have the unqualified reeoguitiou of the
Jepurtment rfor my postition 9 legal represeitutlive of sll these
elalmurbe and of the arraligelelits Letvoen uys«lf wid 2r. bell Y
the proseaution of the cuse.

Faithfully yours,
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»
Memorandum of Agreement, made in duplio . te the

Righth day of August, One thousand nine hundred and
elighteen,
Betwoent~
THE SUPERINTENDENT GENERAL OF INDIAM AFPPATT,
of the Firat Part,
and,
ANDREW GORDON OWISHOLM of the City of
London, in the Cougty of Middlesex and Provinoe of Onsario,

solioitor, o the Seeond Part.

WHEIRAS the party of the Second Part was a
number of yesars ago reatained by Indiuns rosiding in the
Provinoe of Ont .rio olaiming o be members ( or the dese
sendants of membars) of the Indinna known as the stray
Bands of Pottawatamies of Wisconsin in the United States
entitled to shure in the distribution of certain L. re
fundis due said Pottawatamies by the United Htutes, and
in pursuance and furtherance of sald ret iner reorived
from sald Indian olaimanta Powers of Attorney and oone
tracts providing ror his profeasional sompensation and
han ever sinoe been aotively engarad in promoting the

olaims of sald Pottowntanmies now 1in Cunada for a pro=

portlonil shure of sald funds, And whereas in the

sourse of his maid omploymant the party of the Seocond

Part has brought the matter to the attention of the

arty of the Firs$ Purt snd has asked the assistance

of the @anadian Government ian furthering the olaims of

said Pottawatamies now resident in Canad: nd hans offered
in consideration thereof to forego his rights under said
contraocts and submit the whole question of his comp nantion
for professionn)l services rondered sush olal wuintn to be
determined as hereinurter provided and has slso onterad
into the other provisions -of this agreoment, nnd the party

of the Firat Purt has a reed as in horeinaftor provided,
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NOW THEREFOAE She parties of the first and seoond parte

in oconsideration of the premises agree together in manner
following, that is %o say.

1/ The party of the Second Part 1s recognized by the Party

of the First Part as Solicitor for said Pottawatanmls olaiments
and as such entitled to receive ocompensation for his serviece s
on their bshalf.

8/ The party of the Second Part agrees to advoente that any
moneys recovered from the United Stutes for saild olaimants

be paid to Canada to be administered for the exolusive

benefit of saild olaimants, but subjeect nevertheless to the
provisions of eotion 89 of the Indian Aot,

3/ In the event of the richt of said claimants to share in
said fund being determined by the ocourt of Claims of the
United Stutes and that they are deoclared entitled so to

share, said Court of Claims 18 to be asked to fix the
compensation of the party of the Sesond Purt for his

professional services rendered aaid olaimants,

4/ In the avent of the United Stntes paying said claimants

by direoting said fund be paid to Ganada %o be adninistored
on behalf of said olaimants, the matter of the compensation
for legal services ronder-d said elainants, to be pald the
party of the Second Part is to be referred to the Exohequer
Court of Canada, the whole costs of such ref rence to be
paid out of the fund recovered,

8/ The compensation so fixed by the said Ixehequer Court is
to be for the recovery of the fund, The expense of ase
gcertaining the partioular individuals entitled to shar~
therein 1s to be paid by a per dien allowunoe out of the
fund, for 1 gal fre and expenses of travel and malintenance
and apbj-at o approval of the Deputy Minister of Justion

as to nuamber of days em)loyed and mmount of daily fee,

Indian Affairs. (RG 10, Volume 2791, File 156,610,
pt. 7)

PUBLIC ARCHIVES
ARCHIVES PUBLIQUES
CANADA




8/ Should the said claimants yesover in the sald Court of
Claims and the Y urt !ireet paynent of a proportion.te share
to sach elaimant entitled the- to wersonally, the party of
the Seocond Part =111 ondeav ur to rrange for distribution
to said olaimants by the Tndian Depurtment at Oftaw.u, 'n
shioh evant the cheques or warrants for payment will be
held ti1l the compensution ~f the party of the aoond Part
is deternined bHy mutual agreem nt or by the "xohequer Court
s aforesail, and said ohoques or warrants will only he del-
ivered to the recipi nts ther-of, on puyment "y sueh, of
a proportionste smount of suoh comp neation,
?/ The p .rty of the Firat Purt agrees to recommend the early
passage of n Order in Counoil by his Fxeellenoy the ‘overnor
G neral in Counoil direating th.t a petition signead by the
th goond Part ns solioitor for sald slalnints,
setting out the nature und grounds of thelir elaim .gninet
the United Stutes, be forwurded throush the nropar Iinlom:tia
ohisnn ‘ls for ysont tion to the ""aited S%aten Oovernmant,
nd whieh titton wi 1 ask for raynront of said oluim or in
the alternative, a refarens of Lthe same to sald Court of
Clalms of the nitad tutes for adjudie:tion thorenn, nnd
will furth r use dipl nr pro ey means o
ton on b hall ' the T i loveramént to acoup
granting by the ineriocan Government of the rayar o
petition.
8/ The Departucent of Indinn Affuirc agrees to make payments
as above determined to the party of the Second Part lor his
legul services aforesaid, only »ut of any moneys belonging
to said fund, in its possession or control and which may

lawfully be uppropriated to that purpose.
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4.

9/ The Departmont of Iniiun Affairs will ralse no objeotion
to the levying of an assessment on sald oluimants by thae
party of the Jecond ‘art for tha purpose of providing for
dishursements in conneetiocnwith the proseoution of sald
oluim, provided 1t 1 stuted at the time of such levy, that
no olaimant will “ pre juiiced by nonepayment, nd that
suah asscossments are no' more than two in nvmbor for no
more than One doll r por oapita on sach assssument, and
that the larty of the Second Part will at or before refere
rinz hie oluim for compensation as aforesald to the Ixe
shequer Court duly aoccount to the Party of the First Purt
and to his sutisrmotion for all the moneys to be colleoted
under such levy of assessment.

10/ In the ~v-nt of the desth of the party of the HSeocond
Part before the righ of sald oluinmants to recover is
deternined and they do subsequently recover the fHetute of ‘he
Party of the Second Purt is nevertheless to be entitled %o
rroover a proportionute sum for compensution for services
rendercd suid oluimants by the party of the Seoond Part and
the provisions of this agreement are %o anply to the ase
gertainment of the am unt of said payment of said compensation

to sald estute,

In witness whereof the said purties have heree
unto set their hands the day and yeur firset above mentioned,
WITNESS .

Ae U Willloms,
as %o the sign.ture of
Dunoan O, So0tt.

AS to signature of Dunoan C. Scots,
A. Go Chish 1lm, De ‘uty of the Sunt, General
of Indian Affairs,
Be Pe ABhton.
A« O Chisholn,
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Memorandum of Agreement, made in duplio.te the
Eighth day of August, One thousand nine hundred and
eighteen,
Betweent-
THE SUPERINTENDENT GENERAL OF INDIAN AFPAIRS.
of the First Part,
and.

ANDREW GORDON CHISHOLM of the Oity of

London, in the Cougty of Middlesex and Province of Ontarioe,

solieitor, of' the Second Part,

WHEABAS the party of the Seocond Purt was a
number of years ago retained by Indiuns rosiding in the
Provinoe of Onturio oclaiming .o be members ( or the des-
cendants of members) of the Indinns known as the stray
Bands of Pottawatamies of Wisoonsin in the United States
entitled to share in the distribution of ocertain L rge
funds due said Pottawatamies by the United Ht.tes, and
in pursuance and furtherance of said ret.iner reocived
from said Indian olaimants Powers of Attorney and cone
trnots providing for his professional compensation and
has ever since been aotively engapged in promoting the
olaims of said Pottuwatamies now in Cunada for a pro=-
portional share of said funds, And vhereas in the
gourse of his said employment the party of the Second
Part has brought the matter to the attention of the

arty of the First Purt snd has asked the assistunce

of the Ganadian Government in furthering the claims of

palid Pottawatamies now resident in Canad nd has offered
in gsonsideration thereof to forego his rights under said
contracts and submit the whole question of his comp nsation
for professional services rendered such clalunants to be
determined a8 hereinarter provided and has also ontered
into the other provisions of this agreement, nnd the party

of the First Purt has a reed as in hereinaft r provided,
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NOW THIREFONE the parties of the first and seocond parts

in consideration of the prenises agree together in manner
following, tha' las %o say.

1/ The party of the HSecond Part 1s recornizmed by the Party
of the Pirat Purt as Solioltor for said Pottawatamls oluiments
and as such sntitlad to moeive compensation for his sorviees
on thair hehulf,

8/ The sarty > the Second Part agre-s to advoonte thut any
monays recovared from the United St.tes lor said oluinunts
be paidl to Canada to bde adaninistored for the axolusive
benafit of sald olaufnants, dut subject neverthelass to the
srovisions of ‘eotion B9 of the Indian sot,

3/ In the event of the richt of gaid olaimants to sham in
sald fund being determised b the court of Claims of the
United States and that they are deoclared entitled so to
shaps, said Court of Claims 1s to be ask:d %o fix the
acompensation of the party of the Heaond Part for lLia
professionanl services rendered said claimante,

4/ In the event of the United dtutes paying sald oluimants
by direoting said fund de paid to Ganada %o be adniniatored
on behalf of said olaimants, the ma“ter of the compensation
for legnl s-rvices ronder-d saidl elainants, %o be paid the

party of the Heocond Part is to be rererred to the Ixohoquer

dourt of Onnada, the whole costs of such rel rense to be

paid out of the fund recovared,

8/ The compensation so fixed by the said “"xohequer Sourt 1s
to be for the moovery of the fund, The expense of Afe
gartaining the partioular Individuals entitled to ashar
tharein s to ® a1d by a per dls: allowinoe out of the
fund, for 1L gal fe and axpenses of travel and maintenance
and subjrot ‘o aporoval of the Deputy Miniat:» of Justion

as to ber of days em lLiyed and mmount of daily fee,
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8/ Should the said olaimants r wover in the sald Court of
Claims and the Y urt direot paynent of a proportionute share
to sach olaimant entitled the- to nersonally, the party of
the Seocond Part <11l endeav ur to .rrange for distribution

to sald claimants by the Tndian Depurtment at Ottaw., 'n
whioh event the oheques or warrants for payment will be

held till the compensation ~f the party of the ‘eoond Part

is determined by mutual agreemont or by the Exochequer Court
I8 aforesaid, and saild oheques or warrants will only be del-
ivered to the recipi-nts thervof, on paiyment "y such, of

a proportionate amount of suoh componsation.

7/ The pirty of the First Purt agrees to recommend the early
passage of n Order in Oounoil by his Excellenoy the Covernor
General 1in Council direoting thut a petision signed by the
purty of the Heoond Part as solioitor for said slaimunts,
setting out the nature and grounds of their olaim .g«inst

the United Stutes, be forwurded through the proper diplom-tio
ohunn-ls for presentation to the Vnited Stutes Government,
and which setition wi 1l ask for paymont of said oluim or in
the alternative, a referens: of the same to said Court of
Claims of the United Jtantes for adjudieation th reon, and
will further use dipl mutie or other pro er meuns at Washinge
ton on b half of the C.nadian Government to & :cure the
granting by the Ameriocan Government of the orayer of said
petition,

8/ The Department of Indian Affairs agrees to make payments

as above detarmined to the party of the Second part for

's legul services uforesaid, only out of any rnoneys be-

longing to salid fund, in its possession or control and which

may lawfully be appropriated to thut purpose,
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9/ The Department of Indiun Affairs will ™ ise no objeotion

to the levying of an assessment on sald olaimants by the
party of the Second rart for the purpose of providinz for
disbursesnments in conneotionwith the prosecution of said
eluim, provided it 1s stuted at the time of suoh levy, that
no olaimant will b pre juilced by nonepayment, nd that

guch assessments are no! more than two in number for no

more than One doll.r per capita on each assessment, and

that the Party of the Second Part will at or before refer-
ring his elaim for oompensation as aforesaid to the Ex-
chequer Court duly aoceount to the Party of the First Part
and to his satisfaoction for all the moneys to be ocollected
under suoh levy of assessment,

10/ In the =vent of the death of the party of the Seoond

Part before the righ: of said olaimants to recover is
determined and they do subsequently recover the Estute of the
Party of the Second Purt is nevertheless to be entitled to
reoover a proportionate sum for oompensation for services
rendered said olaimants by the party of the Seoond Part and
the provisions of this agreement are to apply to the as-
gerteinment of the am unt of said payment of said compensation

to said estate,

In witness whereof the sald purties have here-
unto set their hands the day and yeur first above mentioned,
WITNESS.

‘. ;;. '1L1’.m.

as to the sign.uture of

Dunean C, Scott.

As to signature of Dunoan C. Scots,

A. G, Chish lm, Deruty of the Sunt. Genersal
of Indian Affairs,

A« G Ch 1.hoh.

E. P. Ashton,
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House of Commons
Canada

Napanee, Ontario.
June 19, 1939,

Director of Indian Affairs,
Department of llines and Resources,
Ottawa,

Canada,

Dea Sir

. Would you be good enough to advise me if you have on
regcord in your department a copy of a ocontract entered
into by the Pottowatomie Indians (or the Department of
Indlan Affairs at Ottawa) and William Chisholm of London,
Ontario.

I am given to understand that this contract was ent-
ered into a good many years ago, and, as I understand, was
for services in behalf of the Pottewatomis of Canada in
recoverinzg the amount claimed from the Unlted States Govern-
ment due to them,

Trusting that I may hear from you at your earliest
convenlence,

Yours very truly,
7

GJT/WNA . ] Géorge J. Tustin,
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House of Commons
Canada

.‘.! _-: r};r‘l‘-:,/

~ -
Napanee, Ontario,
June 19, 1939,

Director of Indian Affairs,
Department of liines and Resources,
Cttawa,

Canada.

Dea Sir

. Would you be good enough to advise me if you have on
record in your department a copy of a contract entered
into by the Pottowatomie Indians (or the Department of
Indian Affairs at Ottawa) and William Chisholm of London,
Ontario. !

I am given to understand that this contract was ent-
ered into a good many years ago, and, as I understand, was
for services in behalf of the Pottewatomis of Canada in
recovering the amount claimed from the United States Govern=-
ment due to them.

frusting that I may hear from you at your earliest
convenience,

Yours very truly,

)
s

C;ﬁf;? R ey
20 / C /,{/M‘-y /

GJT/WNA . Géorgc J. Tustin,
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(oogy of » emy)

»

Hemovendus  of  Agresmcnt, made ia dupliscete the
Bighth day of iuguet, Ome thoussnd nlne hmdred ond
sightosn,
Bst-sen: -
TRE OUPERINTENOENT ORNERAL OF INULAN AFFALRS,
of the Piret Purt,
and,

ANDRTR GIHDON CHIBHOLE of the City of
London, in the County of Widdlesex and Provinee of Omtario, sel~
teitow, ~= of the Secomd Part,

THEREAS the pary of the Second Part wea & nusber of
yours sgo retained dy Inilene residing im the Previace
of Ontario clsiming to de nesbers ( or the descendants
of meubors) of the Inilems knowm se the stray Bunde of
Pottavataniss of iseomsin in the Unlted State: entitled
to shape in the alstribution of certain Large Mumde me
sald Pottawntemios By the Undted Stetes, and in pur-
mmmwuumh-rudﬂm
sald Inilan elaimemte Povers of aAttormey snd contracts
providiag for Ms professionsl coupensstion and bas sver
sin00 been sctively engaged im ‘romoting the clsime of sald
Pottaw.Lesios now in Cenada for a propertiomsl shure of
sald funde. And wheress in the course of his sold
auplaywont the party of the Secomd Part hes brought the
satter %o the attention of the party of the First Pert snd
has asked the ssaist-mee of the Osandlsm Goverament ia
furtheriag the olaims of sald Pottewstenios mow resideat
Ao Cunede and hes offered in comsideraiion thersef to
forege blp righte under sald comizects end sulsit the
vhole ‘westion of Mo esmpemsution for srefesslional serviess
readared cuch olaimaats to be detarwiced so horelimster
provided and Wo also catersd (a%e the sther previsions
of Shis agreesent, sud the perdy of the Fired Perd
bas agroed ae la hereisafter jrovided, NOW ¥
parties of the firet and secemd parts ia
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premises sgres together la mammer following, thet Ls % sey.
.v'umumwmumwmmc ,.
/bmm-omum-umm“ \/
a8 suoh entitled to receive compencation for Mo services om
their behalf.
2/ The party of tie Second Part agrees to sdvocate that ay
/mwmmuummm-ua-m-uh S
paid to Canada to be winimistered for the exslusive bLemefit
of suld olaimemts, but subject mevertheless to the previsions
of Section 09 of the Inilen Aot
3/ Ta the event of the right of seld cladsants %o shure in
sald fund belng determined by the court of Cluims of the United
, States and that they are declared eutitled s to shere, said
nmumuuumwgmmnm
party of the Second Pert for he jrofessiomal services rendered
said claimants.
i/ 1In the event of the United States peyiag said clalmnts by
directing sald fund be pald to Canada to be adalnlitered on
Sehall of sald claimemts, the matter of the compsnsstion lor
legsl services remdaresd sald oluimants, %o be peld the parly
I/ af the Second Part 1 to be referved to the Bushequer Court
of Cunnia, the whole costs of such reference %0 be paid out of
the fund recivered.
8/ The compemsation so fimed Yy oeaid Exchequer Ceurt is to be for
the recovery of the fund. The oxpense of ascertaining the
partioulur lndividusls entitled to shure therein L0 %0 be padd
|/ Wy & per dlem allowssce out of the fund, fur legal foe and
sxpenses of travel and ssintesamce and subject %0 spprovel of
the Deputy UWinlster of Justice as to mumber of days emploayed
snd smount of dally fee.
6/ Should the said claimeate recover in the said Court of
/ Claims and the Court direct puymeat of & preportionste share
70 each claimant eatitled thereto persomally, the party of
the Secomd Part will endeavour to armeage for distrilution to
suld claiments by the Indisn Departeent «t Ottess, in vhih event
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pensation of the party of the Becomd Part e ‘etermimed by

- matual agresment or Yy the Excbequer Court as aforesald, snd sedd
oheques or warrents will only be delivered to the reeiplents
thereof, on pagnent by sueh, of » proportionste smount of sueh
ocomeaistion.

7/ The party of the Firet Purt agrees to rocommend the sarly
pacssge of sn Order in Coumclil YWy "is Licellemey the Governor
Owasrel in Coumeil directing thet a potition signed by the
party of the Secomd Part es solicitor for seld claiments,
setiing out the nature snd rounds of thelr claim sgalnet the
United Staten, be forwarded through the projer diplematic
channale for presentstion to the United “tates Government, and
which petition will «ak for payment of sald claim or im the
ulternative, a reference of the same to sald Court of Claims
of the United States for sdjudication thereom, sod will
mmmmuotMmmmnluMu
bebalf of the Cansdisn Covernment to secure the grunting by the
imerican Govermment of the prayer of sald petition.

8/ The Department of Indian Affsirs agrees o make payments

e8 asbove determined to the party of the Second Part for his

/ legal services sforesaid, omnly out of any woveys belomging to
sodd fund, in it sorsespion or comtrol and which mey lawfully
be .ooropristed to thet purpose.

9/ The Department of Indisn Affeire will relse no objection to
the levying of an assessment om ssid olaiments Yy the party

of the Seoond Part for the rurpose of providing for disturcesents
in commection with the prosscution of sald oladm, provided 1t 1
steted ot the time of sueh levy, that no claimsnt will be
prejudiced by nom-puyment, snd that such sssessments are not
nore then two ia number for no more thun One dollar per capits
on esch assespment, and that the Party of the Secomd Pert will
at or before referring his clais for compenseatios &s & oresaid
to the Exchequer Court duly sccount to the Party of the Mirst
Pert snd to Mo catisfuction for sll the sonays to be
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nollected under suoh lewy of assecensat.

10/ In the event of the desth of the perty of the Secomd Part
bofore the right of saild claiments to recover is deterained
and thay do subsequently recever the Bstate of the Farty of the
Second Port is mnevertheless to bw entitled to reecover a
‘M—uummmmmmw
clainants Wy the perty of the Second Part amd the provisions
of this sgressent are % spply © the ascertalament of the
smount of sald poyment of said compensation to said cetete,

In witness whereof the sald parties have here-
unte set their hende the day and yoar first above seationed.
RITHESS,

Ao 8. Wlliame,

a9 to the signature of

Duncan C. Seott,

As %o signature of Duncan C. .

4s O, Chiobola, Deruty the Supt. Uemerel
Indian Affeire.
Bs P. Ashtom.

A+ §. Chighola.
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Ottawa, June 26, 1939.

Pear Mr. Tusting

1 have to scknowledge recelpt of your letter of the
19th instant with regard to the Pottawatomie Indian Claim.

This department has entared isto no comirsct with
Mr. ¥illiem Chlgholnm of Lomdom. It hus, however, sn ayreement dated
sugust 8, 1918, not comtract, with Mr. A, G. Chighols, Burrister, ete.,
of London, which iz still im effect, recognising his stutus as counsel
for a group of Canadism Pottunatomie Imdi.ns, subjeot to certuin com.itiome
for the protection of his cliemts aforesald, with whom he hus indlvidual
contraots, to the musber of some twelve bumdred, relstive to their claim
sgainet the Covernmemt of the Umited States for com empation in respect
of cértain lands im the State of Wiscomsin, of vhich thelr sncestors
+ho were United States Imdienms, are alleged to heve been deprived sbout
& hundred yeurs ago.

In addition to ¥r, Chizholm, certulnm other solicitors
are seting for some groups of Potturstomie Imii.me, who huve buoome
dissocinted from Mr. Chighols, Poermission, where asked for, is grinted
by the department to these other solicitors, vhere thelr bonu-fides are
sstiafsctory, but My, Chishola remcins the only counsel hoving formal
offlcial recogaition in the case.

Progress im the case hus been lomg delayed. The claim
hed been included in the Second Schedule under the Pecuniary Clalms
Convenition of 1912, and with other such claime recently was withdrewn by
mutusl consent of the Dominion and United States Governmeamts. The preseat
position iz that Mr. Chisholm wnd others interested are emdeavouring to
heve ensbling legislation passed through Comgrecs in order th.t the cese
msy be brought before the United States Court of Claime,

Tours very truly,

P

T: 8« Lo »
Georges Je Tavtin, '.qo. -o’-.
Nsp.nee, Ontarioc.
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Ottawa, August 15,1939,

Mry Oory.

1 am enolosing herewith a letter
that has Leen received from Mr, Robert C, Bell, Jr.,
with regard to the Pottawatomie Indlan Claim, for any
observations or suggestioms that you may care to make,
that B:ﬁht be of assistance in preparing a reply to
Mr, .

In so far as I am aware I cannot add
anything material to my letter to Mr, Chisholm dated
June 3, ocopy of which was forwarded to Mr. Bell for
his infomation, but I should be obliged for the
bonefit of your views with regard to the matter.

The file dealing with the Pottawatomie
Claim is also enclosed for your laformation. Will
you kindly return it in due course.

T.R.L.Maclnnes.
Secretary.
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BANK OF NOVA SCOTIA CHAMBERS
RICHMOMND STREET
MIET. A0

A. G. CHISHOLM, K. C,

Barvister, &t. Bndon. Conacda “1,;‘1.192 _[ILL‘ ._I)_-").

Baareta»y, Indilun AfTalirs Branenh,

Départnent Lines waid

bayY I Mespectfully polnt out that 1 nave as Vet Tecelved
L0 wellovwledgnent of nuy letter to tne lepartment of June 13
lJust 11 whienh I addr.9sed & renunstrales to vou sgalnst the
deternliation arrived at v the Depurltnent mid eomminlested
to me 1n vours of Julie 38d 1last,no var'v fhe terms of tha Agree—-
ment vetween mvself ald the Departient of August §,1916,0y
reaelvilig the Meght to the Departnent fto gralit eonsernts Lo rre-—
ecgnition bv the Depurtment of anv other solletltor eliiming to
represant the MOLdiuns under eunditions referred to 1n your
nentioned letter,

I d1id this for I eonsidered for reasons neltiounea 1 my
letter ,wnleh eonvinced né vyour aecistion 1f earried out would
render the position of nvself anda uy good assceliute 2. bell,
quite wworkable sja sueh as would only eause econfustion and
dlseord 1f eve' r such w.s subnitted to the Court of Clailme fop
igtion thereon. Further ,that the eonduet of .2, Dopr Warner
! this matteM,diselit1tled Nim o &LV synparhy fron vour e
;'.:;d"t.'udhfn

dor suen resnscns and 1n view o*F *he dectision of the
Departnent to take no furthe setion to press the alu'm,ns
ecpruniented to ne 1n Doetor lie@illts letter of lav 65,1988 ,1
tmplorec the Departnent o glve nvsel® and eollangue the nesis—
talice askeu for 1n our 1nderpencent efrfort un hehall of clailmantsa,
I hat noped for a prompt® sequiescence 1 my request,

™e situation has nNow becore accentusted vty the determination
wirouneed BV A, bell 1 & letter regelved fro 1z this morning
Y mvsesglf,1n whiaehh 'w enocloscseony of lette” Tron hitmeglf o vou
r date of 13thn 1nstant proelatnming his 1 .tenticy of teking
ne further steps 11 the matter without vour offlietlal recopnition
f lls position,

All 1L 11 suy w8 to fnles 19 thut while L. iell.s delel-
mindation 1s & compljete surprise to ne,I feel w@ply hurt to think
1 hes Deen osle@qd LV 6N UNNECESBHIY Wound receilved from the
nal.ds of vour Depertnesit,Ton Whleh I hwed sueh sueh strong }".Uju'tﬂ

¢O=-Operation ard assistuuee 1L furthertig tuls elein,
Wnat «w I 0 do? The situstion wizht I em eunvineed de
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BANK OF NOVA SCOTIA CHAMBERS
RICHMOND STREET
MET. 6304

A. G. CHISHOLM, K. C,

Barrister, &t.
(.gndou, Canada

eClou LY spproprivte and PIULET netlon BY your epuart-
I Think very respeetfuliy 1t 1s uy right to eleiu this.

Aalbinfully yours,

/ W

\
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FRED DENNIS ROBERYT C BELL, R

DENNIS 5 BELL
LAwWYERS
DETROIT LAKES, MINNESOTA

August 13, 1939

Seoretary, Indian Affairs Braneh,
Department Mines and Resourees,
Ottawa, Canada.

Bir:

Reference is made to your letter of June 3,
1939, encleosing ocopy of your letter of that date to A, G.
Chisholm, Esq., K. C,, Barrister, eto., London, Ontarie,
relative to file 1566610-4., I have hoped that the presen~
tation of the situation by Mr. Ohisholm in his letter to
you of June 13, 1939, would result in official recognition
of the agreement between him and me to represent the Pott-
avatomie Indians of Canada,

When the last Congrees oconvened I went to
Washington and seocured the introduction of a bill conferring
Jurisdiotion on the Court of Claims, a report on the bill
by the Department of Justiee, the Department of the Interior
and the Bureau of the Budget., I ocould have secured a hearing
on the bill before the Committee on Indian Affairs of the
Senate, also of the House of Representatives, but frankly I
414 not dare to proceed to that point; because it would have
been necessary for me to show my official authority te
represent the Indians and that I 414 not have, I was at the
scene of aotion but completely disarmed., Mr. Chigholm's
right to represent the Indians has offieial recognition;
mine has not and my employment by him would not suffice.

Permit me onoe more to direet your attention
te the opinion of the SBoliecitor for the Department of the
Interior dated November 8, 1939, in which he says: " ® # &
It wuld be entirely proper in my Jjudgment to suggest that
the suites be filed by attorneys selected and employed in
oconformity with Canadian law and that the attorneys be
required to file with their petitions suoh proof of eleotion
and employment as the Court of Claims may require., Any
question conoerning the rights of counsel to represent
these Indians would then become a matter for judiclal
determination."”
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The rules of the Court of Olaime require that
a ocontraoct uhowing official employment to represent the
Indian tribes be filed with the complaint in a oase brought
by Indians against the United States.

In addition to the reasons here stated, I have
the honor to request that you again review those stated in
Mr. Ohisholm's letter to you dated June 13, 1939, in the
sincere belief that, with the situation thus fully before
you, 1t will reveal the imperative necessity of giving the
agreement between Mr., Chisholm and me your spproval before
I oan aot for the Indians.

The Pottawatomie Indians of Canada were ousted
from their lands in the United States. Oongress appropriated
funds and paid their fellow tribesmen who remain in the
United Btates, and I have had the ogluion that those who
went to Canada in preference to mov to the state of Kansas
are equally entitled to compensation for their share in the
lande that they were required to vacate, I have hoped to
present the elaim and to press it to an early eonelusien,
but it would be folly for me to continue to devote my time
and pay my expenses without official recognition. Moreover,
such action on your part undoubtedly would terminate the
aotivities of American shyster lawyers who would be guilty
of a violation of BSeotion 141 of the Indian Act of Canada
if they were operating in Canada as they have been in the
United States.

I have the honor to request that you review
this problem once more with a view to taking the aotion that
;o::- 80 essential for the presentation of the claim of the

ndians.

Falthfully yours,

HALC ol

oopy to Honorable Daniel C. Roper,
United States Minister to Canada,
Ottawva, Canada.
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T am enclosine harewith a letter that has been

received from Mr, Robert C. Bell, Jr., with regard to

Pottawatomie Indian Claim, for any ohbse-vations or suggeant-
t{ons tha vou mav sare t make that mizht be of as=istanoce

in preparing a reply to Mr, Bell.

In s0 far ag I am aware I cannot add anything

material to my letter to Mr, Chisholm dated June 3, oo
af whieh woas forwarded to Mr., Bell for his information
but I =hould ba obliged for the benefit of vour views
ragard ton the matter.
with the Pottawatomis C]
sur information. Will you kindly

Tras s
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( Qopy)

United states Distrlet Judge,
saint Paul , Minnesota,

August 25,1939.

Ao & Onigholm Esq., K.O.

Lmn " Cunada.
Dear Ar. Chlisholm:-

Resently I took ghe liverty of direeting & letter to my
friend Denilel C. Koper 1n regard to the rottuwatomle euse. I re-
eolved & reply dated June I2. My son has requestec me to trunsmis
& eOpy oF Mr, Koper's repily to yvyou. It 1s ene.iosed.

Mr.. Msslnnes, I belleve merely trunsmitted to my son a
eO0py of nis letter to you of June 3,1939.

0f sourse, the offise of the United Htutes Mintister at
OttaWa dld not go 1nte the mutter fully 0 a8 to aseertaln the
laportanee and the neeesaity of gilving my son o fetlald status..
In view of the position of the Bolletltor for the L.terior Depart-
ment, he ehief L@gal advisor: of the Beeretary of the Iuterior,«nd
in view of the statements eontatined in the report of the Heeretary
to the House Committee on Indlan Arfalrs,it 1s tlmperative that
any lawver appearing on behalf of the Indlans be employed 1n soeomd -
anee with the laws of the Don®n of Canads and that the eoutrast

of emplovment have the offteldd approvel of the Canadian Offiee
of Indfsn AFfairs.

I write this not besause of any nterest 1n the matter,
Put’ merely at the request of mv son..

#lnesrelv yours,
9d. Ropers 0. Bell.

United dtates Distriet Judge.
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BANK OF NOVA SCOTIA CHAMBERS
RICHMOND STREET
MET. 664

A. G. CHISHOLM,

Pe 2

L] . EB ’ '

Bacrister %f QIsT London, Canada..... NNt . 26.,.5939....
\

P AR T | S ne I:J..“ﬁ" ) ! .«
secratary Liclianu Arfalrs kraueh,
ines aud Kesourees, JGtuWa , 0N,

Deaar Biri -

_re_Futtuwatonles— IB6610-4%

L snalose vou eopv of letter received by uwe from United utute s
Distriet Judge Kobert 0. Mell of Lilleapolis,s Jurist of natlonsl
repute wund, I understand from ne: tion of him 11 eorrespondence with
kxtarnal Aff:1rs,highly estecmed by the Offetals of thik Depuryt-—
ment-,

Your Depsrtment has not seknowledged nv letters of June I3
and Aurust IN last and way I ve permitted to Sny thmt I au &t this
date ccoupletely unable to understand the nesitaney of the Depart-
ment in aeting on the e.ewrly pronounced offielsl stutenents of
tne.%e Washington authorities as to what By united States
laﬂ:- gularize nv eul leugue's status 1n the Chse,

I only refer to now sericusiy mv ~fforts ofi bahulf of elaim-
GNnts ure affeeted by the present situation of the natter,

Falthfully vours,
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CANADA

LECAL DIVISION

DEPARTMENT
oF

MINES AND RESOURCES
GENERAL ADMINISTRATIVE OFFICES

orrawa  2nd September, 1939,

Mr. MacInnes,

Re = Pottawatomie Indian olaim
and Mres Robert Ce Bﬁlll Jre

Referring to your memorandum of August 15th last I
wish to state that the matter of having Mr. Bell acknowledged as
representing the Canadian Indians in their oclaim before the United States
Courts was taken up with the Justice Department,

I believe this Pottawatomie Indian matter has been before
Justioce on other previous occasioms for various advice but as Mr, Plaxton
was not very familiar with the subject he suggested that someons El"?"‘m
branch who is familiar with the situation ocutline the oase briefly and
submit the matter officially to the Justice Department. It may be that the
Department of Externmal Affairs will have to be consulted. However, when the
matter is sulmitted officially Justice Department will take the necessary
steps.

If you would have this material prepared and submitted to
this office we shall be glad to check it for you.

<

Senior Solicitor.
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TO WHOM IT MAY CONCERN)

This is to certify that the Indian
Affairs Branch of the Department of Mines and
Resources, Ottawn, Canada, officlally recognizes
¥r., Andrew 0, O*igholm, K,C,, of Londen, Canada,
adp Counsel and legul reprosentut.va of the
descendants of the Pottawetomle Indlans of wisconsin

la, Ia thelr procaedin to recover

oartaln woney olalms mpade by them agninst the United
8tates of Amerieca, under treaties made hetween the
latter and the ancestors of the geid Inlians in the
year 1833 and subsequent years; and also recognizes
that by an Agreement, dated August 15, 1038, a signed
and witnessed ocopy whereof hes been duly submitted
to this Branch, and placed among ite records; the

gseid Mr, ., G, Chisholm has appointed Mr. Robert C.

Bell, Jr., of Detroit Lakes, Minnesota, U,8.A.,his

legal representative, to aot for him in the United
States, Lo conduct negotlations with the offilclals
and departments of the Government of the United
S8tates, to appear before Committees of Congress
of the United States, anll in the Courts of the

United States.in connection with the matter aforesaid.

Dated at Ottawa, Canada, this

As Witness,

Direotor of Indian Affairs.
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BANK OF NOVA BCOTIA CHAMBERS
RICHMOND STREET
MET. s34

A. G. CHISHOLM, K. C.(
Barvister, Lc.
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Falthfully yours,
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LECAL DIVISION

CANADA
DEPARTMEN
OF
MINES AND RESO
GENERAL ADMINISTRATIVE 8

Mr. yéinnes.

With reference to your memorandum of the 30th ultimo
upon the subject matter of a letter received from Mr. A, G, Chisholm,
K«Co, dated the 23rd idem, I beg to advise that I have today discussed
this matter with Mr, C. P. Plaxton, K.Cs, of the Department of Justice
and he has advised me verbally that he sees no objection to the execution
of the dooument submitted and attached to Mr. Chisholm's le tter herewith.
You will note that Mr. Flaxton has suggested minor changes and when
these have been incorporated in the proposed certificate same may be
excouted by Dr. MoGill,

Papers returned herewith,

s

&kk) {,\ 5 (t MQ‘-‘\,‘

-

Soligitor. \
v

Indian Affairs., (RG 10, Volume 2791, File 156,610,
pt. 7)

PUBLIC ARCHIVES
ARCHIVES PUBLIQUES
CANADA




TO WHOM IT MAY CONOERN:!
This 18 to certify that the

Indian Affairs Branech of the Department of Mines

and Resources, Ottawa, Canada, offisially resogniszes
Mr, Andrew G. ®hisholm, K.C., of London, Cacada,

as Oounsel and legal representative of the
desoendants of the Pottawatomle Indlans of Wiseonsin
resident in Canada, in thelr proceedings to recover
certaln money claims made by them against the United
States of America, under treaties made bHetween the
latter and the ancestors of the sald Indlans in the
year 1835 and subsequent years; and also recognizes
that by an Agreement, dated August 15, 1938, a signed
and witnessed ocopy whereof has been duly submitted

to thiw Branch, and placed among it & records, the
said Mr, A.,G.Chisholm has appointed Mr, Robert O,
Bell, Jr., of Detroit Lakes, Minnesota, U,5.A., his
legal representative, t. aet for him in the United
States for the purpose of conducting negotiations with
the offlolals and departments of the CGovernment of the
United States, of appearing before Comuittees of Con-
gress of the United States, and in the Courts of the
United States, in oconneotion with the matter aforesaid.

Dated at Ottawa,Canada,
this day of

As Witness,

rsbhsiwi!

Director of Iandian Affairs,
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TO WHOM IT MAY CONOER:

This 18 to certify that the
Indian Affairs Branch of the Department of Mines
and Resources, Ottawa, Canada, offieially recognises
My, Andrew G, Chisholm, X.,0,, of Londn, Canada,
a® Counsel and legal representative of the
desoendants of the Pottawatomie Indians of Wisoonsin
resident in Canada, in their proceedings to recover
oertain money olaims made by them against the United
States of Amerioca, under treaties made detween the
latter and the ancestors of the said Indians in the
year 1833 and subsequent years) and also recognizes
that by an Agreement, dated August 15, 1938, a signed
and witnessed copy whereof has besn duly submitted
to this Braneh, and placed among its records, the
sald ¥Mr, A,0.,0hisholm has appointed Mr, Robert €.
Bell, Jr., of Detroit Lakes, Minnesota, U,S5.,A., his
legal representative, to aet for him in the United
States for the purpose of conduoting negotiations with
the offiolals and departunsnts of the Govermment of the
United States, of appearing before Committees of Con-
gress of the United States, and in the Courts of the
United States, in connection with the matter aforesaid,

Dated at Ottawa, Canada,
this day of
mm. 1‘“ -

As Witness, Direstor of Indian Affairs,
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TO WHOM IT MAY CONOER:

This 18 to sertify that the
Indian Affairs Branch of the Department of Mines
and Resourees, Ottewa, Canada, officially recognizes
Mr, Andre¥ G, Chisholm, K.,0,, of Lon®n, Canada,
as Counsel and legal representative of the
demcendants of the Fottawatumle Indians of Wiseconsin
resident in Canada, in their proceedings to recover
certain money ¢laims made by them against the United
States of America, under treaties made between the
latter and the ancestors of the said Indians in the
year 1833 and subsequent years; and also recognizes
that by an Agreement, dated August 15, 1938, a signed
and witnessed copy whercof has been duly submitted
to this Braneh, and placed among its records, the
said Mr, A.G,Chisholm has appointed Mr, Robert O,
Bell, Jr., of Detroit Lakes, Minnesota, U.S.A., his
legal representative, to aet for him in the United
States for the purpose of condueting negotiations with
the officlials and departments of the Government of the
United States, of appearing before Committees of Con-
gress of the United States, and in the Courts of the
United States, in conneotion with the matter aforesald,

Dated at Ottawa, Canada,
this : day of
Oetober, 1939,

As Witness, Direotor of Indian Affairs,
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Ootober 18,1939,

Dear Mr. Chisholm:-

I have to refer to your letter of tie
14th instant and to previous correspondence with
regard to the Pottawatomie Indian olaim,

I am enclosing herewith two original
certificates simllar to the draft which you enclosed
with your letter of September 235, one for Mr., Bell and
one for yourself, duly executed by the Pirector of
Indian Affairs.

Yours very truly,

T +R.L.MacInnes.

A-G.Ghlm.nQ. .!'o.. 3.0!‘.“".
Barrister, ete.
Londen, Ontario.

7
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. .
y%
“\O‘ L ]

Department of Mines and Resources,
Indian Affairs Branech,
Ottawa,Canada.

Dear Sirs :i=
Re: Pottawatomle Indlans

We have been consulted by Henry Jackson
of Christian Island, and Elijah Tobabondung of Parry Island,
representing the Pottawatomie Indians in Canada. They are
two of the four members appointed by the Tribe here to
represent them in 1936. The other two are Fred Tobey of
Honey Harbour, and James Smith of Christian Island. We are
instructed that Mr. Jackson and Mr.Tobabondung are represent-
ing the other two, who concur in their oplnions.

You are no doubt more familiar with the gquestion
of this Indian Tribe and the money they hope to colleet from
the United States Government than we are. We have gone over
the papers that Mr. Jackson has, and he has explained the
situation.

It would appear from our instructions that the
first matter in connection with this e¢laim that is now in
%uaation, is the agreement with Mr. A. G. Chisholm, K.C., of

ondon, and the appointment of him as their r eprusentntivo
in or about the year 1908, We are instructed that Mr. Chisholm
collected from the Band an estimated amount of $2000.,00 to
$2500.00. He got $2.00 from most of the members of the Tribe,
totalling about $1500,00., So far as our clients know, he
accomplished nothing of any importance, and as a matter of fact,
they are inclined to think that he made no real effort to
accomplish anything. Mr. Jackson instruets us that he does not
think there is anything on record in your Department to shew
any efforts made by Mr. Chisholm, except to have your Department
take up the matter with the United States Department through

the Canadian Minister at Washington, but that nothing of any
value or consequence was ever achieved through his efforts.

We are further instructed that in 1936 My.Dorr
E.Warner, an Attorney of Cleveland, Ohio, interested himself
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in the matter, and as a result the agreement between the

Tribe in Canada and Mr.Warner, dated 13th May, 1936, was
entered into. We belleve you have a cogy of this on file,

It would appear that Mr.Warner made real efforts to get the
¢laim ahead, aml did achieve quite a bit of success in that

he got a pill introduced in the Senate and passed in 1938,

but owing to the fact that Congress sdjourned too soon, the
blll was not dealt with, We have discussed the matter with
Mr.Warner, who advised us that there was no possibility of
having a bill of this nature considered at the r ecent sittings
of Congress, but that he expects that at the next meeting early
next year, he will get ahead.

We are instructed that although the Indians had
heard nothing of Mr.Chisholm for many years, that he came back
on the scene when Mr.Warner started to work, and is now a
disturbing element in Mr.Warner's progress. Mr.Warner says
that his g;sition would be very much strengthened 1f he were

approved your Department as the proper representative of the
Tribe in Canada.

It would apBaar to us that a claim of this nature
involving payment by the United States of a very large sum to

a number of Indians in Canada, most of whom had never been in
the United States, and whose forefathers left there a century

or more ago, might not be looked on very favourably there even
if it 1s a valid claim, and that certainly no opportunity should
be given any who wish to oppose the claim,nto do so because of
divided interests here. The representatives assure us that the
concerted opinion of the Tribe is that Mr.Chisholm has never
accomplished anything, and they want to be rid of him, and have
full confidence in Mr.Warner because of the results he has
achieved so far. He has apparently been willing to spend a
large amount of his own money in furthering the claim without
asking any contribution from them. They also point out that
Mr.Warner has very strong assistance in that he was able to
interest Senator Thomas of Oklahoma, who is the Chairman of

the Indian Affairs Committee, to introduce and sponsor this
bill on behalf of the Canadian Indians.

We are also inatructed that 75% or more of the
signatories to the Agreement with Mr.Chisholm in 1908, are now
dead, and that a new genergqtion has grown up; also that
approximately= 30% of the claimants are non-treaty Indians,
?nd perhaps 5% are enfranchised and living away from Reservat-

Onse.
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The Tribe of course, look to you to furbher in
every way in your power their e¢laim, and know that you will
want to glve them every assistance you ean,.

It would appear that if the claim is upheld there
is upwards of $1,500,000., exclusive of interest, coming to
the Canadian Tribe which now totals about 1500, This naturally
is a very important and serious matter to them.

What our clients would like the Department to do
is either to assist them in some feasible way of getting rid of
Mr.Chisholm's contract, or to permit them to hold a proper
ﬁaating in order that they may approve the new contract with

;‘.Wamer, and have him properly appointed as their Attorney in
charge,

We would be very pleased if you would give this

matter your attention as soon as possible and let us hear from
you.

Yours very truly,
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November 22, 1939.

Loy Pottawntonle Indiang

I have to refer %o your communication of
Novenber 11 with regard to the above ocase.

For your information I may state very
briefly the historical faets im thies omse.

The present Canadisn Pottawatomie Indians,
who number some 1500, reside on various Indian Reserves
An VWestern Ontario, and are olaiming compensation frem
the United States &oumm:nt for loeses sustained as a
result of thelr ancestors having been dleposcessed of
gertain lande in the State of Wisconein, foll
United States ocolonization polley nmcw‘at over a
hundred years ago.

In the year 1911 the Canadlan Pottawatomie
Indlsne ong:god counsel to prosecute the olaim om thelr

behalf, and their aetion in s0 ding was subsequently
approved by the department,

8ince that time the proceedinge have gon=
tinued, but progress has been delayed by various sen-
luhnionl diffioulties,

According te our records, Mr, Chishelm has
done and 18 doing everything possible to forward the
olaim, Such delays as have ogourred have been due %o
reasons over which neither My, Chisholm nor this
ment had any control, In the ciroumstances 1t 1s
considered that there 1s any reason whisch would t

mg gpartment in making any change in its arrang t

The department, however, has no objeotion
%0 any aotion that any of tﬁo elaimants may oare to take
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in ng separate ocouncel as this 1s a matter in
whioch they are free te, subjeot however to the
provisions of Seotion 141 of the Indian Aot whish
requires gonsent for the eolleetion of monies for
the prosecution of any olaim,

Youre very truly,

——— /
/ //'p / /,-1\"_/1 LT !J' W\",
N e

?I Rl L' h‘m..
Seoretary,

Al R, SPN‘II.' ‘no.

NMesers, Tytler & Gproule,
Barristere, Solicitors, eto.,
110} Canada Permanent ﬁunding.
Toronto, 2, Ontario,
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WILLIAM A ROBINSON,. B A,

BARRISTER-SOLICITO”R NOTARY

MIDLAND, a"TA.lR t ._.1 1 od 0
'\’: L ;IJ...‘_ ™

Mr.T.R.L.MaclInnes
secretary,Indlan Affirs sranch,
nepartment of iines and Resources,
Uttawg, Canada.

‘amer, Sollicitor o

viewed you in July as t

representing certain Pottawatomie Indians res iding

in Canada 1n the pressing of thelr claims agalinst

the Unlted States Government. At thls interview you
intimated that the Department would be willing to
slgnify 1ts approval of Mr.famer's representation
of the Indlans in t simils

granted to other so:

you would forward
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October 24, 1940.

Dear Mr. Robinson:

I have to refer to your letter of Ootober
2l and to our interview of last July, in which you
requested approval of the Department to our repre-
sentation of the Indians in connection with the
Pottawatomie claim, on behalf of Mr. Dorr E. Warner
of Cleweland,

I have to advise you that congsent is given
to you as rejuired under Section 141 of the Indian
Act, to receive such compensation or fee only as may
be allowed you and stipulated by the United States
Court of Claims, the Exchequer Court of Canada or
other competent authority recognized in that behalf
by this Department, out of any amount that may be
aWarded to your clients who are Canadian Indian
claimants, or any of them, arising out of what is
known as the Pottawatomie Indian Claim,

This consent is given subjeot to the con-
ditions above mentioned, to protect the interesta of
the Indlans concerned, and on the distinet understand-
ing that it shall in no way affect the prior recog-
nition and status that has been accorded to Mr. A. G.
Chisholm, Barrister of London, Ontario, in an agree-
ment entered into with him by the Department on
August 8, 1918,

{ HESEEEN
¥ A

#1lliam A. Robinson, Esq., Jeoretary.
Barrister, eto.
Midland, Ontarfo.
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WILLIAM AROBINSON, B A,

BARRISTER -SOLICITOR:NOTARY

MIDLAMD, ONTARIO Ont 4 oath l(?ai{) e
- SO LIl o L oM

Mr.T.R.S Maclnnes
ecretary,Indian Affadrs Branch,

artment of Mines and Resources,
gwa, Canada,

De
Ott

r.porr E
jarmner of Cle and I would ! much oblieced 1T
youl w L¢ ; a8 1s

'ranted
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November 1, 1940.

Dear Mr., Varner:

A request has been recelved from Mr,
#illiam A. Robinson, Barrister of Midland, Ontario,
respeoting the approval of this Department to your
representation of the Indians in connection with
the Pottawatomie Claim.

Insofar as our Jjurisdiction of this ad-
ministration extends, consent is given to you as
required under 3Section 141 of the Indian Act, to
receive such compensation or fee only as may be
allowed you and stipulated by the United States
Court of Claims, the Exchequer Court of Canada or
other ocompetent authority recognized in that behalf
by this Department, out of any smount that may be
awarded to your clients who are Canadian Indian
claimants, or any of they, arising out of what is
known as the Pottawatomie Indian Claim.

This consent is given subject to the con-
ditions above mentioned, to protect the interests of
the Indians concerned, and on the distinet understand-
ing that 1t shall in no way affeot the prior recog-
nition and status that has been accorded to Mr. A. C.
Chisholm, Barrister of London, Ontario, in an agree-
ment entered into with him by the Department on
August 8, 1918,

Yours very truly,

T.R.L.MaclInnes,
Dopr E. Warner, Esq., Seoretary.
Sollecitor,
Cleveland, Ohilo.
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November 1, 1940.

Dear e, Robinson:

I have to refer to your communication
of October 26 and to previous correspondence
with regard to the Pottawatomie Claim.

As requested, I am enclosing herewith
a letter addressed in your care teo Mr, Dorr E.
Warner of Clwweland, issulng a similar consent
as was granted to you.

Yours very truly,

Secretary.

Williem A. Robinson, Esq., B.A.,
Barrister, eto.
Midland, Ontario.
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TTmn CONGRESS
1or SmssoN l 807
L i

IN THE HOUSE OF REPRESENTATIVES
Januvany 10, 1941

Mr. Bueseenr of Minnesotn it roddueed the following bill : whieh was referred
to the Conunittee on Indian Affairs

A BILL

Authorizing the Wisconsin land of Potawatomi Indians to
file suit in the Court of Claims of the United Ntates, and for

other purposes,

Be it enacted h_f,t the Senate and House of Ht’wwm nla-
tives of the U nited States of America in Clongress assembled,
That jlll'iﬂnl‘linll ix L I'l"l‘\ conlerred on the ( ‘onrt of "lnillb
of the United States to hear, determine, and render judg-
ment, as npon a full and fair arbiteation, for the amount,
it any, with interest thereon, that legally or equitably may
he fairly due the Wisconsin band of Potawatomi Indians
arising out of the treaty of September 26, 1833 (7 Stat.
£31), the Aet of June 25, 1864 (13 Stat. 172), the Act

of June 21, 1906 (34 Stat, 380) , and amendments thereof,
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or under any other Aects of Congress or any treaties or

agreements entered into between said Indians and the United

States, or its anthorized representatives, under which the
United States has taken, acquired, appropriated, or expro-
priated lands of said Indians, or in which they had any
right, title, or interest, or for the failure of the United States
to pay any money that legally or equitably may fairly be
due said Indians, or any member thereof, except such elaims
as heretofore may have heen determined and liquidated
between the United States and said Indians and the elaims
of those Indians who were paid from appropriations made
under the Aet of June 30, 1913 (38 Stat. 102), and sub-
sequent Aets, and either party shall have the right to have
the jndgment reviewed hy the Supreme Court of the United
States by appeal: Provided, however, That in any elaim for
the appropriation, exproprintion, taking, acquisition, or dep
vivation of land or any interest therein, the jurisdietion
hereinbefore conferred hy this Act upon the Court of Claims
to hear and determine any such elaim is limited to the de
termination of the value of the said land or interest therein
at the time of the appropriation, expropriation, taking,
acquisition, or deprivation, and that no elaim shall be as-
serted or judgment rendered by the Court of Claims which
meludes any inerement, interest, or an equivalent thereof

from the date of the taking of said land or interest therein
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3
to the date of judgment as an element of just compensation
or otherwise; and this provision is not severable from any
provisions in this Aet conferring jurisdiction upon the Court
of Claims,

NEc, 20 Inoany suit or suits instituted  hereunder, the
Court of Clmims shall determine and adjndge the elaims of
the party plaintiff in the premises, both legal and equitable,
notwithstanding the lapse of time, laches, or the statate of
limitations, and notwithstanding the fact that some of said
Indian or their ancestors departed from the United States,
are now living in the Dominion of Canada, and may have
become Canadian nationals, or afliliated with a Canadian
band of Indians.

SEC, 3. The Court of Claims in any suit or suits com-
menced hereunder shall hear, determine, and adjudicate any
properly chargeable claim or claims that the nited States
may have against said Indians, including gratuities not here-
tolore charged, as provided by the Aet of August 12, 1935
(49 Stat. 571, 596; 256 U, 8, (', 476a) ; but any payment
or payments that have been made by the United States on
any such elaim or claims shall not operate as an estoppel
but may be pleaded as a set-off ; and, in the computation of

the amount due at the time of judgment, sums expended

gratuitously shall be treated as payments made at the time

of such expenditures, each expenditure being applied first to
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payment of acerued interest and the remainder, if any, being

applied to principal.  If any such expenditure has been made

prior to the date of the acernal of the claim for which judg-
ment is rendered, it shall be treated as a payment made on
the date of the ncerual of the elaim.

SeC. 4. Official letters, documents, files, and records,
or certified copies thereof, inclnding those of the Government
of Canada, may bhe reeeived in evidence, and the depart-
ments and the United States Government, and the officials
thereof, shall give the attorney or attorneys representing
said Indians wecess to such letters, documents, files, and
records as they may require in the prosecution of any suit
or suits institnted under this Aet, and such attorney or attor-
neys shall have the right to make searches therefor without
specifyving such letters, documents, files, or records.

SeC. 5. The Wisconsin band of Pottawatomie Indinns
shall constitute a class entitled to share per capita in the
proceeds of any recovery and shall he the party plaintiff
in any suit or suits commenced hereunder and the United
States shall be the party defendant. The petition or peti-
tions shall he filed within five vears after the date of this
Aet and shall he subject to amendment at any time prios
to final submission of the ease to the Court of Claims. The
wﬂhhunnr]wﬁﬁnu~~hu“ln-vvﬂﬁwllu the attorney or any

one of the attorneys duly and legally employed hy the
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Indians to represent them and no other verification shall be
necessary.

SEc. 6. The Indians shall be represented in the prose-
lwuhn1J:nu'vhhn~hvnmudm‘hy:nnuﬂnnuq'nruunnuﬁs
selected and employed in conformity with Canadian law,
and the attorney or attorneys shall he required to file with
their petitions such proof of selection and employment as
the Court of Claims may require. The Court of Claims shall
have jurisdiction to fix reasonable attorneys’ fees for services
rendered, not to exeeed 10 per centum of the amount, if
any, found due the Indians, and to fix reasonable expenses
imcurred by the attorney or attorneys, and the amounts of
the fees and expenses fixed shall be paid out of any funds

Congress may appropriate to pay the elaim of the Indians.
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" H. R. 1807
A BILL

Authorizing the Wisconsin band of Potawa
tomi Indians to file suit in the Court of
Claims of the United States, and for other
lrlli'l-ilu-ﬂ,

By Mr. Buokner of Minnesota

JANUARY 10, 1941
Referred to the Committee on Indian Affunlrs
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FRED DENNIS ROBEAT C BELL, N
DENNIS 5 BELL
LAwrERs
DETROIT LAKES, MINNESOTA

|
\"‘z /M Fabruary 27, 1941
P

Canadian Bureau of Mines and Resources
Ottowa, Ontarilo
Dominion of Canada.
Gentlemen: A
I am pleased to adivse you that I am in Washing-
ton progecuting the claim of the Wisconsin band of Potta-
watomi Indians in Cansda spainst the United States.
Enclosed herewith is a bill H.R. 1807 providing
for a jurisdictional act to allow these indians to go in-

to the United States Court of Claims.

Very truly yours,

At C ALy g,

Robert C. Bell, Jr.

I CB/BS]{

Enclosure
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WILLIAM AAROBINSON, B A

BARRISTER-SOLICITOR-NOTARY

MIDLAND, ONTARIO

!.][Ily 51;“. l{)‘fi 1. ™

Mr,T.R.S.MacInnes, yment of Ay,
Indlan Affairs sranch, Q"‘ " Sy
Dema riment of Llnes and Resources, 3

Ottt awa MY, dna
s o CAY dC

ey walll "

Your Flle 156610-4
Fottawatomle Indians

rL:,. (...'1'-. | .:L_d .:‘ ‘ r\.h‘,l-y- .,,_:.'_’rir\rler-

of Cleveland that Senate Bill 1117 conferrine Juris-

diction on the "nited Claims to render

Judgment against the United Sta e event the
court finds the rottawatonle If'iﬂ.if". =
passed the United
ng this informatio
be interested to know
matter, I understand
a great numoer

view with v
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BANK OF NOVA SCOTIA CHAMBERS
RICHMOND STREET

/

A. G. CHISHOLM, K.C.

Barvister, &, | -
July 1 >
j@naﬁnfgznadh” . ?. é);?&;_.”

Harold W.. Moslill ksq.,
Ulrecetor -of Indian Affairs,
Ubtaca Ont..
Dear Doctor Masill:= __re rottawatomiass vour file I,60I10-4
Will vyou do me a favour? There 13 a demand at Wasalagston
for cuples of my contraats wistn the ala4lmants. Wnen I went so pre-
pare tnese,l found missing a ratifving agreament sntered into by tne
Indlans on June 23rd 1522, ln the presence of laspeator FParker.,wno
presided at the meeting. I can't acoount 1n any way for 1t but
prasume 1t was from want of cure ou my part.
ny 'raquan 18 tnat you wWould nave your file of tne abova
date and 100480 Up and thres goples of e Mlautes of thls usesing
gertified and forwarded to me.
10U Would graeatliy oolige me. doplng %0 8e9 you agaln

one of these days.

Failsnfully yours,
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\ l“ S BANK OF NOVA SCOTIA CHAMBERS

o
) A = f RICHMOND STREET
. j /'!4«“
. G. CHISHOLM, K.C. °

Barvister, &c. ” a amn
AU xXEFn (,cm:/an, Canade........... SHEE. 25054,

Dear Mr.. Mac lun<si.=

Thanks for yours of the I9:h instant with coples of Minutes
of M efring of Pottawatomle clailmants held at Cape (IrOKer ou June
25rdml 922 duly certified. There was a9 I recollect & copy of
resolution aud certifieate of Lispoctor Farker with the origlnal
winutes but which was no- attached to the couples Just received
fIPOM YOu. Wouldd 1% be %00 much trroub.ie t0 Tuke & 10O uwid

my recollecsion 1w correct,have aoples sent me?

Sincerely yours,

Te. Re. Lo MaoInnes Lsq,i.
Ao Ang Director . Indian. Arfairs,

Ottawa,Ons.

Indian Affairs, (RG 10, Volume 2791, File 156,610,
pt. 7)
PUBLIC ARCHIVES

ARCHIVES PUBLIQUES
CANADA




s July 30, 1941,

Dear Mr. Chishelm:
In reply %o your letter of July 291 =
enclosing as requested triplicate coples from ocur records
of the resolutiom and certificate of Inspector Parker which
was attached to the Minutes of Meeting of Pottawatomie claimants
held June 23, 1922.
Tours very truly,

="

T. R L m‘..
Secretary.

A. G. Ohisholsm, Beq., K.0.,

Barrister, ete.,
London, Ontario.
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BANK OF NOVA SCOTIA CHAMBERS
RICHMOND STREET

Lok, Bhrd L+

| v
| oF
& o

" A, G. CHISHOLM, K.c.)
Barvister, &«

7.60. 7. Wac

Acting Pireator Indian Affairs,

HxsRinginR Ottavwa,0.¥..

lear Mr.. Maclnnes:s~
re Fottawatounles.

I am adyviged from Washington shat ourr évernment nhas resog-
nized M. Dorr Warner of Clieveland, Ohio, as Counsel for the avbove
people §subject to my rights in the nattary.

Should this ve correat I would be greatly surprised at sueh
sotion without considering it necessary to notify me of such step and
furnishing me with a copy of the agreement with .. Varner.

Youn Department may not ve awure that Winer rom a long
tine nas been going up and down the country oecupled by these claluand,
accompanied by Henry Jackson,whose reputation 1s doubtless well kKnown
t0o you,s exing to detach cleluants rrom the agreeuenty uade under the
auspicies of your Depart.ent aud,should my inflormation be correct,
will likely furthom complicate matters at Washington.

I would like full advice regardiug t' s and 1f such an
agr ement nas been made between Warncr and your Depurtuent, a copy of
the samne,and trust the Departuent will not consilder né too inguisi-
tive 1n making thls request.

Falshfullyw yours,
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I trust that the foregoing infermetiom will clarify the positiom
Tours very truly,

of the Department im the satter te your sstiafactien.

I enclese an extra copy in case you should wish to ferward it %o

Br. Bell,
A. @. Ghishela, Beq., K.0.,

o,

Barrister

(RG 10, Volume 2791, Pile 156,610,
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BANK OF NOVA SCOTIA CHAMBERS
c% A MICHMOND STREET

A. G. CHISHOLM, K.C.
P London, Comada.. UEUSE 531 ML,

T.D.L.-Hhﬂiunﬂ'. LSQQ‘

Becretary, Dep rtuwent ILndiun Affailrs, i 14

UStawa,, Out.. ST
Vegr Mr.. Maclnnes. -
re rottawstonles~ ypur file 156610=4,..

I have yours of the 30th ult. with trip.icate coples from your
records of the resolution and ceartiricate of luspector FParker wnien
Was attached toO the Minutus of Meeting « of Fottuwutomie claslnants
held June 2%,1%22 ,ul am grewtly oblliged j7or your courtesy in this

mt‘tﬂrn

clucdrsly yours,

Indian Affairs. (RG 10, Volume 2791, File 156,610,
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BANK OF NOVA SCOTIA CHAMBERS
MICHMOND STREET

“A. G. CHISHOLM, K.C,
Warrister, Xt /"(

g Augusst LI, 191,
J 5?, f ’Andau, Canada -“ P iPried ,
Auy |

" |

TODIJJ.- Hal}lm‘ h’Qa ».

o

—
ne

Beceretary, ,Ilndlan Affalrs B:nanali,:le-parlmunt' dines and Resources,

Ottawa » ONG..

Dear M. . Maglnnes: -

_re Pottawatonles - 156010~ 4,

I have yours of the 5tn instant regard lug Dorm™ E. Warner and
other  attorneys to whom the Dapartaent as ufforded protection in
contrasting with clalmants. I am obiged for the information you gilve
M6 - I do not quite undarstaad thuat what the Department will not
6110+ Warner to do n nils oWl nwee bvecomes sanctioned when done 1in
the name of his agent Kobiuson. Mr,. Warner's nduct 1n tnls natter
18 deserving of mevere reprovation. After nego With me as shown Wy
your flles,he bought Henry Jacasoll ald then proceeded %o steal ny
cliants Ly vislting clulmants alc lidueing theuw to muke Lew cunirgets
with hiw,tragsporting several 0. them tov LU.B. territory who claiued
( Jagxkson among thew ) to represeut cialmants ald wppeured S0 think
1t would bve all rignt ,1f eutefod 1uto 1u the U... I 4o mot KlLow wheths

you are awalrle or now the .ate Mailey Ghew of sldliand,threatened to
have me dismissed from this case unless I entered 1nto ol agreement
with himselfl and Jauckson to couduct the case with ME on shares. of
course I refused to consent aund showed the sgreeuwent tendered to me
for signature to the ITine Minister and Hon.Charles otewalt thelr
request, After' Chew's (eath Jackson got hold of Warner or .r got
nedd of Jaekson,l woun't Kuow whieh an. Jackson and wWarner: been
ciosely ussodlated together since endeavouring to alienate my clients

Kaeppler ln. Weshington,tried nis best to get s»ell to tarow up
nis ugreement with me and eliminates me from twrc.se. I Ko # aothing
of the other men whom you mention,put they’ als out t0 make all the
trouble for-me they can.

1l have been absciutely loyal tc the Department in my dealings

witiu the matter,have letters from tne Prime Minister W\I
nis activities,saw nim at Ottawa after ne refused & i I at
first tola him of tne matter.,and ouly believed wnen snowed nim and
Mr,. btcwart the agreement tendered m. for signature ay Gnew.,with nis
signature attacned.. Youl may understund why I deplore suy assistance
extended to these men by the Department. I mignt just add tnas 1 we
at the personul request of tne F.u,l attended at Ottawa and showed nim
the acreememt referred to . I had no personal iantentlon of d€oilng so
t1ll he requestd me o do 80 refusing to credilt whast I alleged,as
really taaxadisabpimx incredibils.

yours,

—

Indian Affairs, (RG 10, Volume 2791, File 156,610,
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August 18,1941,

Dear Mr, Chi sholm:

Iam jwt in receipt of your letter
of August 11 with further reference to the Pottaw:tomie
matter,

I do not think that there is any
quest ion of our not allowing Mr, Warner to do anything
in his own name which would be sanctioned when done in
the name of his agent, As a matier of fact I do not
think that we have any control over Mr, Warner at all,
a8 he 1s outside of our jJurisdiction., Our position in
the matter would be Just the same, however, if he lmd
communiocated with pe direot instead of ir, Robinsmm,
All that we have given to any of the parties menticned
in my letter of “ugust § is an assurance that they will
not be prosecuted under Seotion 140 of the Indian Aot
for receiving fees from their own individual olients,
provided suoh receipt is otherwise lawful, that is in
accordance with the Order of the Court or other come-
petent authority. This efiditional assurance is some-
thing that oould hardly be withheld, where the olaim in
question is itself regarded as legitimate,

As mentioned before the department
has no agreement with any of tles parties as 1% has with
you.

Yours very truly,

A+G.Chisholm, ksq, ,X.C,, f-?(t g
{

Qe

London, Ontar T.R,L.,Maclnnes,

Sﬂﬂntmo
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BANK OF NOVA SCOTIA CHAMBERS
RICHMOND STRERET

A. G. CHISHOLM, K.C.
arrister, &« , / ;
. - fa ¢

&
banade.....

August 2I,I941.

0e. L. Maalnnes E8qaq,

Becretary,Indian Affalrs srunch,
Department Mines and Resourgees Ottawa,, (:E . —
Dear Mr.. Macinne s:-
_your file I56610.

I have Jjust received yours of Iéth lnstaut. The point I wished
"0 emphasise in our correspondence and in wnien I vensured to eriticise
the Departnentul action, I hope nOot unploasantly,ls et "wyallowing
furner and nls assoclates 0 make the:e countrasss with some of clatlm-

under wnich they are sure to clalm at Washington,entltles them to

recognition as the real representatives of clelma. ts,when these suaue
glatmants had already sppolnted myself as such. I um qulte aw.re you

may say you had no jurisdiction over Wurner or what he does but,, I
think any question as to this might have been awel.ed by stipulating
that rhe 1ndividual alients whom your latter refers to,n.st not ha ve
alrecady appolnted some sollelior to represent t eu.

Fray, esause me should thls correspoudence assuue the appear-
ance o a controversy between us.l appreciute your.letters aiu will
try and avold troubling you ou the subject agall..

Failthfully vours,

o poreorh—
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Mr. A O, m.Ml-. K. C.
Bank of Nowa Sootia Chambers
Richmond Street

London, Ontario

Dominion of Canada

Dear Mr. Chisholm:

I have already indicated to you that my work for this
government as an attorney fgo William 5. Knudsen, of the Office
of Produotion Management, would in all likelihood interfere
with my participation in the cese of the Wissonsin Band of Pote
tawatomies ve. the United States. When I came here last Jaoue
ary, I was not certain as to the permanency of my duties. Since
then, however, Wr. Knudsen has appointed me as his repressntative
on the Emergenocy Facilities Committee and 1t looks as though I
will be thus engaged for the duration.

I can not under the law press this case while engaged
in my present work. I have all of the files that you turned
over to me in ay office. I will turn them over to whomever
you designate together with additiomal files and information
that I have gathered that will be useful in the prossoution of
the cane.

Of oourse, I will and do waive any olaims that I might
have against you by reason of our oontract or by resson of any
work that I have done or expenditures that I have made in the
prosscution of this oase.

1 am sorry to discontinue our plessant association and
give up sushegn interesting project. I am sure that you will
understand that it is necessary.

Sincerely yours,

AT T el
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voptember 17,.4iM1

Fdward K. Vhoeiof 8.,
ABCOrIOY &Q,.,
MOSEFSe KUPKL sy Fiowug &« Coy B blonul Fress wug. ,
¥asnlncson J.u.
Dear Mr. Shovler.-
-l Fobhayatonlog.

4 Neve Yyour widaeted Jester h Sae above mester malied _on isth
WnStant o Nuve glven Bhe Sukc MY CONSLUUrat 10

AOTOP: deoldlag v e asbtors You bnere wees wikn L woudt 1lke
FOU O S 0FELY wWidlse we ud F0 She BEOPS You huve Saaen "o protoct
BY ubercsts ald those oF wy cilents L vlew of your stutemont tiat
AP Bul'DOr cialas Lo reproseut e wnole of the roba stomle cialme te.

L voul: wdso L\ke You o roquest tne Jiork of $v Bousse lndish
4ffalrs Counilst o "0 "end me Seoverui 00, luy of the Uenute M1il in the
matter.

Your oadiy 'eply <14l TuolilBtaty sadtteors.

FALENT UadyY Yours,

Indian Affairs, (RG 10, Volume 2791, File 156,610
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RODAK S AFETY A |

( Copy )

; Law Orfioces of
. Kirgland ,Fleming ,#reen, Martine & Ellils
National Fress sullding
Washington D.0..
Mailn Office ,33North Lasulle 9%,
Chicago,lilinols.
Louls &.. Caldwell, Howard W.. NesmgycXeansx Vesey,
Hammond E. Chaffetz Keed T. RKollo,Donald 0., Beelar,
Resldent Partuens., Parcy ii. Russell Jr.

Dear Mr..o0nisholmi-

I am sorry %o have delayed tnls long in advising you of my activity
on vehalf of the Pottawatomie Indians. Thig delay hus® been due toa
nuaber of factors primarilymarising out of the conferences, I nave had
With members of the Indian Affairs Committee of the Unitea States
Senate and thelr special Counsel and an atgorney eleiming to repressnt'
the Pottawatomles,Dorr L. Werner, Mr. Warier. Mr. Warner nas been sctive
in farthering the clailms of the Indluns,but has represented nimselr
to be thelr attorney.Sc long as such representations countinused to be
made without concrete refutation it vas impossiblie to proceed on behalf
of the Indians. Wnen I ran afould of this situaiionl ;elt 1t necessary
to have the aforesald conferences anu «lso to meet with Mr. werner.on

(Bfimt BEBET NABIRYT 9960 (84 BHGOREBRES o RIS NE Ao KR AR, SRR 1BV k@00 AR e
mittee and the Senate. Bince that time I have endeavoured ta arrive
at an underssancing with Mr.. Warner regarding the representation of thd
lndians without success,though he 1s still promising to continue our
discussions. He showed me & copy of the letter he received from the
Indiun Department of your government wnieh he has used to substantiate
nls clalm to represant the Indians. 4% you know 1t 1s aifficult teo
secure Indiamegislation under the vest of eircumstances. Therefore it
secned to me lmpossibvle or far more diffiecul: when lawvers clalming to
represent the Indlans were in disegroement, I therefore still hope
that an understanding mey ve reqehed which will be satlisfactory to all.
Su h an understanding should be reduced to writing and constitute ny
ARLALXLAFERER X NARLRERRORARE SRR
autherity to representxsixmshe Pottawatomies, I am not 1in a position
t0 de Jurther work for them wn the rouse of Hepresentatives untid I
have written aushority. I am ailsinelined to act &lso until the matter
of representation has been settled one way or the other in so far as
Mr.. Warner 1is concerned.. Mr. Bell read me the letter re celved by you
from the Canadian Indian Department. I do not understand how you and.
your uppolntees can represent the Pottawatomie Tribe 1in thelr 1ndivid-
ual capaclty unless the “ttorneys are in agreement.. As I uncerstand
the matter Warner clalms to have contraets from many of the sane Indians
with whom you have sontracts. It seems %o me that such belng the case
your Indian Department should decide who 13 entitled to represent: ghe
fnatans i question.Fram the foregoing you will see that I have been
aged with many dirfficulties. 7o dyte not time hus been lost sluce
Indlan bllls have not as yet received their turn on the Hous r calendar,
I hope that I will recelve written authority from vou authorizing we
to represent the Pottawatomles on the termsaccorded Mr, Bell so that
I may proceed expeditiously.

Sibcerely,
dle. Bdward Wnhoelier.
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( Gopy )
. Off1ce of FProductivn Manageuent

8calal BSecurity suldding
fashington 0.0, September 16,191,

MPs. A. @, Chisholn, K.C.,
Box 682,
London,Ontario,
Dominion of Canada.

Dear Mr.. Onisholm -

This has veen one .of the more hectic days of a Wasnington es
perience, .owever, I am pleused %o glve your affairs priority when they
present themselves to ny attention,and whether 1t 1is gratis or other-
wise 18 lLmmaterial. The OPM 18 under fire at present aud we are par=-
tleularly rusned, Although we ure 1n the main only an advisory oody,
1t seems that responsiviiity for the entire defense effort nas been
unrairiy charged to us.

Ar. Wneeler finally got baek t0 town from an extended vacation
and I Tnally menaged tl contact him. He again saild that he would send
e a copy of the photostat ourf the document of the dooument vherein the
San.dlan ®overnment recognizes Mr. Robinson as s proper agent ol tne
Inclens vut I have not as yet received 1t.. I £ind shut he has commun-
1oeted with you only once since the begluning of this affueirs, e said
he wiuld write you at once and unless ne does 80, I think that you
shoulc consider the matter closed 17 you have not already done so..

You will be ext emely 1rate to find what has happened 1n
Congress so far. After my talks with Mr. Wheeler,he apparc¢ntly ilmmedlskee
dlately to confer with his friend Mmr. arorud,Clerak of the Senuhe
Inclan Affairs OCommittee. ir. erogrud says that he was told by Mr.Wheele
that he nad an assignment of my interest in she case. 0Of eoursel would
not and aild not give any sueh assignment. I reel that 1t 1s up to any
new attorney to enter into a new contract with you.

Mr. Srogrud advised Mr Wheeler t. come t0 an understanding
with Mr. Warner ana he attempted to do so. No tan glble or derinite
understanding was reached yet Mr. Wieelier allowed the natter to be
brought bofore the Senate Coumittee. I had not tne Slghtest lnkling
that the B1ll was up for hearing aud knew nothing orf all of this., ‘nhe
Blll was reported out with ur. Warner and Ar. Wheeler at the hearing
and vithout my <nowledge. When I suggested to Mr. $rograd that he
should have let me Know as he nad agreed to 4o when the Billlcume vefore
the Comnittee e assalle: me for faklig w1 1mproper interest in the
cas® and trying to stop the Indiuns from recovering.

OT course I could not stop the *Warner Biliw Jn the Senate
floor wishin the vounds of propelety and diplomacy so it has now pass &
the 8Senate,

It 19 doubtrul 1f the Senate »1ll w1ild ever recelve conside
eration from the House Committee. If 1t does,1t will probably ve killead
like 1t wue last time. In any event I am following 1t closely and.will
appear againt 1t 1f 1t comes up.l feel that I could not be accused of
pressing & cause of action agailnst the uUnited vtates 1rf I did so,

I regret uhis all axceedingly.. This state of affalrs
together with the factmthat the Oan dlan ®overnment has seen 1t to give
*unorficiul * recognitiontw other attorneys makes our position em—
barrising. I snadl awalt any instructions from you.

8lncerely yours,

“d, Robert 0,. keld.
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BANK OF NOVA SCOTIA CHAMBERS
RICHMOND STHERT

A. G. CHISHOLM, nf -
Barvister, K¢,

J

Te D dde uaaInnus./Elq-.

Bearaetary, Indlan Affalrs srancn,
Department Mines and Hesoure y Ottawa,Ont..
Dear ur.. Maelnnes:-
_re PottawutomlgeS Your file I156610.

I am herewitnh encl g you eopiles of recent leters from ur.
Fell, Mr. Edward X.. Wneel origilnel rrom Mr..sell,wnich you nay Keep ,,
COpY 07 Treply 0 Mr. well from myself and copy of reply $o Mr.. ¥heelem.
MI's. BOll's lotter and,ocopy of uny last letter from nim will speak for
themselves. Tom a perusal of these you will perceive that things 1in
the above matter at Washington are 1n rather a mess ,chlefly caused by
u letter from your Department which this man Warne®™ hus been display-
lng around Washington,clatming 1t gives hinm authonity to represent the
whole of tMeyFottawatomie clailmanss.
May I explain. Sometime ugo M. Moll Wroste me telling we of his
belng called to Washington ta serve as Assistant to r. Knud son , Heuad
of the 0ifice of Froduction Managemens of the V.B.,which would necess-
1tat0 nis relinquishment of his engagement to represent these claim~
ants at Washington. Mr.. Beldl informed me he would glve all ussistance
to whoever might be appointed to succeed him to represent clalmants.
I did not notify you at the time of the ¢lrcumstances,as I wished to
make 1nquiries as $o a suitable man for the position and this took tine.
I might say here,that my mind 1s mede up as $0 the man ,can wve seaure
nim.. I wiil advise you fully as to this later on when the egotiations
between us are coupleted.ln the meantime,l recelved a letter from Mr.
Eaward K.. wheeler,a son of Senator ». K.. Wheeler, (: U.B.A. Senate )
wishing the position. I was for a number of reasons,wnieh I need not
0 into here,a little dublous about his sultuviyity for the position
ﬁun whutever mydoubts,they have been resolved for me,by Mr.. Wieeler's
provedfutility.. From the enclosed copy of my letter of today $o0 him
you will s @ that I wish 1if possible, to get curtaln 1n ormation fronm
Nim.. 8hould I ppove successful in this, I will 1mmediately advise him,
1t Will be lmpossible for me to muke any arrungements rfor the above
uentioned object with him.I will continue to Keap you lnformed of any
deveiopments and would wisit Washington to g2t matters settled com~
SAMR plotely,fer I belleve important de.elopments are iluminent,but this
t1ﬁ:7"£%ﬁIﬁirather heavy expuuse,which at present I cannot arfford.
sall 1 would be pleased could the Department write me expressing ap-
proval of my conduct of the matter and,finally and in the nost positive
terms express 1ts uilsagreement to EARRMSARE Mr'.. Warner's clailm to re-
present all the claimants. I omitted to state above ,that I am 1nformed
rom Washington,that Warnem claims he has your lepartument's authority
Tfor meking this claim.. Shoula you accede o this desire you might favour
mée wWith three certificd coples of any communicasion o . m® oun the subjeat.
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BANK OF NOVA SCOTIA CHAMBERS
. RICHMOND STREET

A. G. CHISHOLM, K.C,

ister, &,
Barrister, & London, Canada..............

1l may con-ider 1t necessary to communicege further vish you
regarding this matter and trust vou wiil be &ble €0 clear tie way
in a sense for me and dispose flnully of the clailms of & man who 1s
endesvouring tevdeieat every object tive Department has in mind, at
least so far as I oun see,1in extending 1ts assistance to clalmauts
generally.

¥ Asnfully yours,
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PUBLIC ARCHIVES
ARCHIVES PUBLIQUES
CANADA




186610

September 23,1041,

Dear My, Chisholm:

I have to agkmowledge recelipt of
;:nr lettoer of September 19 with regard to the
ttawatomie olaim,

While the department is & epared
to show every consideration thet would be pfoper in
the matter, I think that apom refleotiocn you will
realize that it cannot write a letter Lo your order

as 8 ested, I am pnm:di homr{ to state
e

definitely to you that partment hes never, in

any way, intimated to ¥p, Warner that he is vesogaiz-
ed a8 eounnel Tfor the wisle of the Pottawatomie
¢laimants, On the other band, I am plecaed to advise
you that you are the enlz gounsel with whom the
departnont ever entered into an agroement on the
gubject, and the agreement with you dated Aug. 8,1918,
remaing in effeetl.

Youra very truly,

B 1 TKolat 4
T.R.L.Maclnnes,
Secrevary.
A.a.chl.hOh.I.q. .‘.oc.
Barrister, eto,,
Bank of Nova Seotia Chambers,

hﬂdm. On tﬂrb .
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September 24,1941,
Dear 84im

I have to refer to previous sorrespondence
with regard to ochiefs and ecouneillors in your ageney.
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( Cop ¥ )
London,Ounada Septoember [9,19%1.
Miward K. wneeler isq.,
Attorney &.
MOSSrs. Kirkisudpiiening: & Co., Nutional Press wig.,
Washiugton D.O.
Dear Mr. Wneeler.-

rea rPottawatoumles.

L have your undated letser 1u the gbove matter malied on Iesh.
lnstant and nave given tne same oy consideration.
sefore decilding on tha matters you there deul with I would
dike you $0 snort.y advise mwe a&s So the Steps You have tuken to pro=-
oot ny luterests and those of uy cliieuts 11 wiew of your statewent
that Lr. Warner clalms o repres=ent she wnole of the rottawvatoule
clalmants.

L would also 11ke you.to request the Jlerk of the Senuse

indlsn Affeirs committee tu send me several coples of the benate ¥ill

in the matter.

I0Ur early reply will faclliitate nutters.

Faltnfully yours,

Sd. d.¢.001804m.
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Veptembur 20,191,

AP ROUSPrt U. sull,
uitfiee of rroducs lon muhhﬁl-ﬂh.l,
BSOS lal LUeourily sullo lug, fashingson J.G,

VERY Kr. sell.-

TR TR T

d duldy recotlved pyour Jesser of the LloSn wistan: . wilorscen
GLroURSTANGES Nave PPUVONLEU Wl SUPLL P Foply. sefor. gollg 1480 She
BAEECY pore TUllY L Would AVAe 50 LLGULARe TPowm you ot wad dons with
Ehe certiricy spx copy of the retiftoution uy elalmants of oy sppol b=
BOLS us Shelr solleltor . wnloh YOU MY Fevvlsdoet suose 0 or 1000 clistis
SUES Suut e tholr ladividual saherence S0 sstd vhaleh L sent you wi
TRloR snould e wWith She obhulr pepers Lu YU pussession.l sat you

REME VArtiried ooples Ol ausunt 2188 Last DUS FOu have OB YOt LULION-
Aodigeu Hhelr reouipt us ves.
The question 1s Lmportant as I quite sll 8¢ umuerstand now
18 18,10 ar.vaeeleor say tuese VEPEFS e O0Ull EREe the tetomont he doe s
L Mis wn ste Jettersto & of wilon L uelose You S0pY thut *ldo not
URierstan WW YOU a0 Your appolntees uall resresenttine Vottew.tomle
Irive a Shelr Lnatl/lausl oupuOlity WSS Lhe BlOrUMYS ul'e LN agros—
Bokt. 49 L wrerstaba $10 aettol Wurner Qlslas 50 have sonbtrsots rrom
many F the same lndisas With WOHOR YOu Nave CONSFAOBA®, =w « « wi®
BROCod ke & COpY Of Bhe Jekter w recelved ITOM S L lel Departaeds
OF Yyour goverisent whioh ne nus used %o substautiute als clala o re-
present tne Loulans” .
8 has Erom woab You Sodl me nob APt e Fonlse S0 send You
& GOpY F e photustut I Ihe dooumens whorelu She Oansdlsh govern -
BOLE recoguizes P. HOULLUSUA «8 & proper sgent of e Lateus, Lk u
dette Lo e Trom bhe lialun DepaFiteont wWer dete of S5sh  urust last,
Bentlonlog She nuses of parties 50 whom sose LlulSed Freeo; Lisilon
Rt veen «00orded , Licluding Shus of P, Kobluson ( who 'Ls Vernerts
Feproseitative ) the Departucnt resaris * These centliomtn «re ao! lng
&8 privete Gouusel TYor the LAalvidusl Lotdlaus whwn they Poprosens sud
8ll that they huve recslive. Trom She LUopalteent 18 & Llalfeu cunsens
Whaer dSectiion L4l of She Lncileun A0.The Doparsaent would haraly pro-
LS 50 deny the Pight of sy LUAvlauel Uelel, GTLng &9 such,’o seiet
RS o u Oouusel. Iou resulu owever.the ouly Vouusel OIrlolally re-
Cognized us reprowRtUg the Cansdialn Potluvetomie LiGlans g uorslly
WKIer sgreesent with the Jopartmunt® .
1 Willi seug & 00py OF Bnls Lostar to the Lodles upurtsent
GG Trust vou wlll LancGlatoly ek stups 50 Feseay iy BlSuor-
sbancing ar Washlugbous 1 novd 4ot chaPlietorise vurner's ststowents he
ropresents wll clulomuts rfursner.
Au Bhe nosntilae L vould a3k You 50 NOSlee "he request i sase
LO NP, FNce.oF 10 souw o several ouples ¢ She Veuste S141 W his ;
detbor 10 w8 referrec %0 wid Soe At B duvs 30. -4 @O ,eupy of the
dekter from our Lkian Jepartucis vu walelh Terner Leses hls clalm of
‘WAL represeutatlon.
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Po you reocldlead tunl 1h alne to vou of 2458 AT ,L uSkeu vou Bo ww
Ui Snvughy \F You were avlio, 00 soitt we oupy of "eerlns wefore o
Sub-ooumiitos of toe Juutlelury,v.b. Beouabon 65 * resp oatiug e
JuPisalutlon of tue Uours of Cislus? dou heve FiTered sofiis W ey
ASREer nur aave L FOUIV.OE Bl GuUee LD .

J sonpluer L» most uwnforbtunate et you ore presented I'rou st~
tohlding e weulrlug wefore Lthe bevubte Lagilil ATTalrs Cosuittce of b
Uldd pundtig Lo ALl Bebler ww surprisec SHal wppePFunBlY You hed Seaken
BO Steps LY NURLIYLLUE the ceareiary of Shw ommitSee OF otlwrwise.tiws
YOu %ere uterented b e Seat. L Wik RAS0 EFY Ul SUPRFLYeU Saut M,
Yhedlior vnom You 94 1o a9 & persoiel P hed o NEe3LteeyY Lo appoar-
1ae slin Werner L support of e DAL . WIShout Lentlonlng o Shw e~
pers 0 1w comlttoe ,oltRor Your o o R Lo ulest L the aabler
perfore wheiu Ne Woll Aacw Oof 10 it Wurer's Liserest a opposing sy
pention o nis. I ouln wedd Uk LU0 Yuu B'g VoryY Lusy et suol o 2L Buae-
AN &% YOU Mouslon Lh vouwr - of e LoBR Wt . SIRAY BoYer (ave arises
uht had orluary pre sutions vesn tukon,Wowle Nt fe.ve aristn. L Goun's
rish B0 BAY el aulre sbout Sald sut you BAY W ergtad Ay disugpoint-
neant,

L am :1i0atlu Vou oUpley of Letter: o Nw Sourelulry o oOur L isn
SPArtaent WaOer date of LWG Uastait y  Tros ieelar S0 avsell datea
PASLA DOS malleu ASOR Lastuns, OF Vol WU oMt iOli. ALBU 0ne TR
Ldtlan AITalrs B0 wrsol Gbaed Lugust Le g Luss,

L intond Buhlig up with P WFaest L. TLLLUSON OF W . shilughoh,
shose officve n the ki sulldly Shere, W wsiion of nis willilug-
HOSR B0 wUt Tor 0 Uslafilad  0BBawutowies 1u furthur (Foocedivs oy
thetlr reslafl @ L the evens of MS sretlug 0 du BO,Y140L ot Onee
A8 You e Shls Wil redleve yuu of Furtiwr Srouble Lout the wuthr,
sntenh | regrot Raviug 50 WTi108 on You vielh othorvise mueh snoaged s
shtloh I nuve vefure oXpressed AY ODALE Slom Fu® s Wouldl Mspoat. XY u
¥ill plesse treat Shls LJdorsetlon o8 GQW L mﬁ_ 1l negotletions
Are COmploted. . Vi eier Ly of course out 185.1 hwave wo sonfMwono e
T RLA sl L expeot You willd ot Le PUrprived 50 be WAl Lole. Mo I
Sonslaer s wavinlug but relluevie.

4 sl Suls wdl L need suy S0 You Suday sl axpeot you will ouu~
stlasr 1@ qulte enuvuih, itk reguras,

fulbAuLLY Yours,

d. A.f.GN18001Lm

Indian Affairs, (RG 10, Volume 2791, File 156,610,
pt. 7)

PUBLIC ARCHIVES
ARCHIVES PUBLIQUES
CANADA




(ﬂ(o . ‘f/

BANK OF NOVA 3COTIA CHAMBERS
RICHMOND STRERT

/4

A. G, CHISHOLM, K. C,

_/V \ London, Canada........20PL » 2200, LWL

Barcrister,

I's. Do lie. MuClInnes LEsqQ.,
Secretary, Indiun Affalrs sranch, {
Jept. Mines wl Hesources, uttuWu.Jun.
Jear Mr. Maalnnes.=-

_Fottuwatouies. = I566.0= &.

p— - ——

A8 p owlsed I enclose you copy of my reply to nis letter to me
of whnich.-1 wote vou on IY%th lust. [ racelived rfrom Mr. sell 1u the

above matter.

ratthffully vours,

%4«@—-—/

1l &l80 eqncloge copy oI mVﬁfdyL‘%ﬂu W' Whealelrr's lettel/i or whnie n
I Nave allfaudy Saul You QL0py.
.l.‘lb .
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m conneotion with a study I am sttempting to bring to a
sonclusion (ooncerning the Potowetoml Tndis ne), I should like to
ohtdin +he nomes and approximte looation (whet province? whet county?
or netfiv what oitv?) of any former PO TA WA TOMI Indian-villages
in canads, 1

ara ot lasgt a ow Potawato i villaeean angt of
glair, or Georgisn By, in Ontarle, ==~ and perheps
wmda; end T should greatly appreciste sny informatlion

me concarning thelr niames and /or spprozimote losetion,

inoerely vour

Indian Affairs.
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April 5,1943,
Dear 8ir:

I have to refer to your letter of Mareh 18
with regard to the Pottawatomie Indians.

The Pottawatomie Indlans were lavited to settle
on Walpale Island by the "Proslamation of 18377, Many
came over from the States of Miehigan and Wisconsin to
Canada between the years 1837 and 1841 and wore recelved
in a friendly manner by the various Canadian tribes of
Indians residing in the northers and southern parts of
Ontario. Most of them settled on Walpole Inland and
in the vieinity. The only band of Pottawatomie Indisns
in Canada at the present time are to be found on
Walpole Island, There are, Lowever, many Indians
scattered other bands, inﬂillly the Chippewa
m.rm.:z who elaim to be desdendents of the
Pottawatomies oi’ Wiscoasia who were admitted from time
to time to the Canadian bands to whiech they now belong.

1':-1 1 -“] '.’ J. - .'!r "ur 1 e ot 1’ n ‘I - "-!f / t"l:.- s - e !‘ AT

am aware thore " Ao rottawatom lf vil ) a :93 east of
L:,_l‘..-r. v-“.!.l.)n or ": \_..{,.-] a1 _Iu .{.

M
i Yours wery truly,

Robert B.mt“tt.:r. .l.q. »

Seeretary,
L'Angullle Valley Memorial Association,

Loganport, Indiang, T.R.L.Maclnnes,
Seeretary.
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VARGUILLE YALLBY MENORIAL ASSOCIATION
ROBERT B WHITSETT, Jn.
MESEARCH
FROMNT STYREET
LOGANSPORT, INDIAMNA

Japuary 18th, 1944.

Th. HD!'\- Tl Rt Lo mohn..l
gearetary, Indien Affairs Branoch,
pepertment of Mines snd Resources,
ottewa , Oanada,

Respectfully veurs,

pear Sir:
1 should like to see the following two items, and &m

wondering if you cennot and will not be kind enough to,aid or

lled

mize Indiand Pot ., nemes.

at least advise me in getting to do so:

pola 14,

—————

"rhe Prooclamation (of the Crown?) of 1857" in whioch

Welpe

potawatomi mndians were invited to settle én the Walpole Island

w
)
S

Lo

neservotion, or on Walpole Islsnd.

A cenmus, or enpollment, or other such 1ist, of some or

snd I strong
@ on or near
who may have

T might

all of the Potswetomi Indisns who aocegt.ad that Davitetion, or who

did settle on or near Welpole Island, or came under the ocare of

Potse

igt of the
reservetions,

sour Indian Agents at Walpole Island, or at Kettle Point (en Lake

g
o
A
§
:
§
¥
B
8

n refug

3
¥
®
g
3
:
E
|

g

mron) in [Ambton oounty, Ontarie, or elsewhere in GotthwBetern

Se

mtlrio .

I.....O'..O.ll....ll...‘....l.lI.l...'...‘...........llllIl...l

haye ta

The mAin thing just now is to win the present war, and

myvstericusly dise
Y
any 1
esrbv

ag promptly snd decisively és ig possible; and I have not found,
and do not find, it prectiosble to vi git the Walpole Island vioinity

as - 1 should like to do. Mut just as &8 matter of information to
your Brénch, I wish here to remirk that I have obtained informstion
from Kent oounty, Onterio, historiosl sources that there is & small
potawatomi ndisn village~site shout one mile south of Ohathan"on "the
wgesohy farm" snd *nother about two miles :l-t. of Chathem on "the Slater
fqm,"“:?.ﬂ .Hod‘e'l“lﬂﬂdh‘)* of Ams Indse «+»5 » Ye2; hot. of pe 291, hdi““.
there were (in sbout or before 1812) forty-four Potawatomis divided between
yeredoo tnd Riviere sux Sables, where they reside by permission of the Chippewa
snd Minsee." (By Ceradoo, I presume, is meAnt the town on Can. Peo. R.R. nesr
xomoka in Widdlesex Op.,Ont.j snd by "Rlve.auxSables”, the stresm of Rurenm,

pex, and [Ambston 008., Onte): I 8am told the Chippewas of Kettle Point R

1pmbton 00, let sbout 100 Potawstomis settle smeng them.

swatomis west (1886~
gome of them me

st about the time the
rotewstomis
1f T could see
an the "7 lpole or B

thet
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156610-4

February 15,1944,
Dear Sir;

I hawe to refer to your letter of Jamuary 18
with regard to the Pottawattoni Indians.

A osopy of the Proelamation of 1837 is attached
hereto. We Bave no offleial record of the nwsber of
Pottawattoml Indians who have been adaitted ilnto the
various bands. The only band of Pottawattomi Indisns
ia Canada is to be found on Walpole Island, with a
population of 1%2.

Detween the years 1837 and 1841, a number of
Potlawettoml Indians who had been ordered by the United
States Govermment to remove to the Indlan Territory west
of the Mississippl mede application and were permitted
to settle upon Walpole Island. The Tirst census of recoxd
of these Indisms is in the year 1842, when they numbered
507, ineludiag the Ottawas. There are many Pottawwatomi
Indiens who were admitted fram time to time to the Camadien
Indian bands residing in the northerm and southem parts
of Ontario, dut of their mumber we have no record,

1

Yours very truly,

Rodert B.¥Miteett,5sq.,

L'Angaille Valley Yemorisl
500 Fromt Streot .ll.L.lnmu.
UT .Iulm. Seeretary.
- tai

Indian Affairs, (RG 10, Volume 2791, File 156,610,
pt. 7)

PUBLIC ARCHIVES
ARCHIVES PUBLIQUES
CANADA




000 FRONT STREET,  LOGANSPO
R. B, WHITSETT, JR. 50R
500 FRONT STREET/RS' '/
LOGANSPORT,INDIA

A Mﬁm?‘-ﬂ

The Hone T. Re L. MoInnes,

Seoretary, Indien Affairs Branch,
Depé ritment of Mines snd Rescurces,

OTTAWA , Caneda ,
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R. B. WHITSETT, JR.

. 500 FRONT STREET
'ANA  File 156 6104,

Meroh 22, 1544,

I must apologise fr my delay,
combinetion of unforseef oi uding répeated
absancea from the oit}rw Fa . of an 1-medi te
menmber of my family. .

living on Walpole Ialhnd. or elsewhere in Caned

I haye ag vet d;{
obtein the nemes of’?’otau rﬁ ohiefs or warrions
“1860 or 1860, Very truly yours,
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Indian Offioce
Toronto, l8th Jan., 1840,

Will. Jones, Esq.,
‘.o 3. I. ‘.

Sirie

I am in receipt of your letter of the 7th instant
informing me that the ohief Manitowapount and his band
are encamped within 15 miles of Port Sarnia on their way
to settle in Upper Canada and requesting to know whether
they are returned for presents,

You do not state their number nor anything about
them, The communioation whioh I made the Indians at
Manitowaning in 1837 was that no Ameriocan Indians were to
receive presents after three yeare from 1838 of course these
Indians not having come into the Provinoe before the
expiration of the year 1839 are striotly speaking not entitled
to the Bounty.

However, as the distridution of presents to the
Western Indians for 1839 has not yet taken place, I should
recommend your preparing a supplementary estimate for this
band and at the same time recommend them to move into the
Provinoe without delay.

You will of course send me a ocopy of the
mumerical return and estimate,

x
I have the honour, &o0.,

8. P. Jo»
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Spesch of Manitogatouit re uesting permission o settle
in Canada - June 1839.

Mather-

Give me your hand. My lmnd and hegrt have long
been yours.

Mther -

With thies white feather ocleanse your ears that
By words way readily reach youj; with this white cloth and
falr water lave your eyes that you may see him who
add resses you ~

Father -

Many years ago when the war Vampum oume smongst
us ~ when we were oalled upon to fight side by side under the
standard of the Red Coat our old men and yours pssembled
and smoked around the Council Fire lighted by the White Elk
amongst us ~ these were his words « "Join us my children,
"paint yourselves for the fight, hand i n hand let us mmrch to
"the battle field to overthrow the ;crﬂuoul Long Enife who
"seeks our distruction and yours. our Greut father across the
"Vast salt lake calls upon you Shro' me 0 assist him gnd in
*the hour of your need your voices shall reach to him and he
*will extend %0 you the hund of grateful friendship of
"protectiion und assistance. Fear not death which can omme but
"once, fear not to (e disabled by wounds for your widows shall
*be hie children, your old and infirw his pensioners, his ware
*Plankets shall protect you from the winter's cold, poverty
"and dietress shall be unknown to you."

Futher ~

Ve heard his voloce ~ it gaused with it convictione
The bright prospects he held out to us cheered us on to
exertion and %0 you I appeal if we did not do our duty, if
we did not got & wmen.

Pather -~

I was on an islund not far from this that the
White Blk (Col. McKee) lighted his Council Fire *"To this as
"& beacon you shall always look" said he to us "Your Great
“Futher bought from you this Island not for himself but as
"a resting place for the Ojibeways, Pottiwatimies and
“Gttawas. When the houses orowded closely on your hunting
"§rounds leave you but little roowm to breathe freely, but
"little game for your support, sturn to it as & refuge and
*it shall always be open to you."

Father ~

The hour has now come when we cluim that promise -
Father, we are destitute of the many Chiefs who fearlessly
sought the battlefield with the Red Copts, bust few now remain -
aged and infire tho' I seem, it i s not the snow of mauny
winters which blanched my head or bent my frame, neither have
the firey waters which have been brought among us impaired
By energies - see my scarred head and wounded body and in
them trace the cause of my premature decay-
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And shall I, my Puther, now that I am old sud infirm,
Shall my children and the young men who look to me in
wisfortune .and in want, sppeal to you in vain. Shall not the
Words of the White Elk be true? Will you cavt shame on his
fawb. BShall he grieve in the Happy Munt ing Orounds that his
promises to us remain unfulfilled? ¥No, My Pather, I feel
certain 1t will not be 80 and that I shall not sue in vain.

Vather -

¥hen you wanted us we were ready, should you want
Us again, soon will your volee sound in our ears and soon
Shall we echo baok the reply we are Mady and tho' broken
down by age and disabled by wounds, my Sribe shall not march
%0 war without its Chief.

Pather -

Let not my words fall in vain but faithfully
gonvey them %0 our Great Father in Toronto « tell him all
I have said and to our entreaties add Jyours that we should
be allowed to remain on shat Island where still shine the
twbers of the ancient Coundil fire.

Father -

Tell the Great Futher that with shis wampum 1
recall the prowise of forwer days and bind him to the
per formance -

Bther ~

Once more your hand and now 1 have done and g0
%0 swait 1o my lodge the answer of your great Chief.

Manitogabaouit

In presence of
William :Qﬂ.. AsB deAs
T. V. hl‘llng AsSeleie

Indian Affairs. (RG 10, Volume 2791, File 156,610,
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. Lower Indian Reserve,
June 6th, 1844,

8ir:

I have in obedience %0 instruotions from the
Ohief Superintendent to transmit for the information of
His Excellenocy the Governor General the causes whioh have
led to the inorease on Numerioal Retura for the year
1844, I hmd ;rﬂiou% ofly stated them to Mr., Jarvis bdut
beg now to offer as an explanation as ponsible,

In the year 1839 two Chiefs « Ogimanse and
Manitog-ga~ba~onit came ower to Sarnia with their prinoipal
men and applied to My, Jones and myself for permiss ion to
settle in da with their respotive bands, the enorosachments
of the Ameriocans having beoome unbearable -m& being further
threatened with removal to the W stern shores of the
Missisasippi - these men were bdrothers and the speech delivered
on the ocecasion by Manito-ga-ba«onit, the elder of the two,
was transmitted to the Chief Supsrintendent and the permission
sought acocorded ( this dooument I append). Many availed
themselves of 1t at onece and have been sinoce settled at
Walpole Island, others game and returned whilst many with
the apathetio aol.u oharaoterisatio of the Indians and a strong
reluctance to adbandon the graves of their dead, kept
lingering on until this spring when they all gave in their
names thro' the Chiefs and determined upon immediate and
perma ent settlement,

The reasons which oaused me to inolude them in my
return are as followsi-

1st, That they had as a bdody received speoial permission to
take up their abdode in the British Dominions in 1839 under
the administration of 8ir George Arthur,

2nd, That the two chiefs well known to Mr, Jones and

whose oases I have lmH r';uunud nere the most
deserving warriors who bled for us last war, thirteen wounds
on one fSeen on the other « one a gun shot still open

the ball not being extrasted, bearing strong testimony of
their bravery and devodedness.

3rd, That there wars among them the widows and orphans of
ux who fell during the arducus contest of 13 & 14 whose
#ight I humbly tho' perhaps srronsously thought I could not
refuse to recocsnime espeoially in reference to the authority
granted for this loocation.

I have the honor te be, Sir,
Your Most obed't Humble Serv't,

P W. m".ﬂﬂo
AJB.I.A.

Indian Department
&0 %0 &0.,
Kingston,
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CANADA

1 IOMAL MUSHET
OF ¢ w‘\« DEPARTMENT
. OF
AR MINES AND RESOURCES

MINES AND CROLOGY BRAMCM

Ottawa, April 4, 1944.

Mr, T.R.L. MacInnes
Indian Affairs Branch
Booth Building
Sparks Street

Ottawa.

Dear Mr. MacInnes:-

In a letter from Mr. Robert B. Whitsett,
Jr. of the L'Anguille Valley, Memorial Association, 500
Front Street, Logansport, Indiana, the following question
is propounded:-

"I should like to learn the names of some
of the Potawatomi chiefs or braves who a
little more than one century ago were
living on Walpole Island or elsewhere in
Southwestern Ontario™.

I have written to Mr. Whitsett and informed
him that this part of his letter was being referred to you
and that you would, doubtless, correspond with him direct.

Sincerely yours,

Douglas Leechman
National Museum
Ottawa Canada.
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1566810-4

Ottawa, April 17, 1944,

Dear Biri-

I have to refer to your posteard of March 28
with further reference to Canadian Indians.

I have been able to locate the names of
three Pottawattomi Chiefs who were living in Canada abous
a century :r. Copies of 014 Indian ® containing
the names theae Chiefs are at ereto for your
information,

Yours very truly,

.r4
W o Sl

Seoretary.

Rebert B, Whitsett, Baq,,
L' Valley lemorial Association,
500 t Street,

/f‘.t% o
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L'ANGUILLE YALLEY WEMORIAL ASSOCIATION
000 FRONT STREET,  LOGANSPORT, INDIANA

POWHATAN INDIANS MAKING STONE IM!.RMI‘.NTR
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Fuewp MuseuM o¥ NATURAL HISTORY
. CHICAGO, 17, 8, A,

POWHATAN INDIANS
44 « Hall 0

in breaking RE Thimke A &
mj K, and the ¢ the right s shaping
rude blades by Huking. These wore currlod from ths

in |

quarry to be worked up into varlous impletments

THIZ BFAUR FOR WRITING
-

I wish here to thank vou for vour
(Apr.l17th) ziving me deta on three
Potawotomi ohief's in Oeanada about
century ago« The Chief OGIMANGE of
Keating's 6-6-1844 letter was very
possibly Pot.Chief OGAMANS who giroum
1837 lived in Kewenna'g ' |
on [ake Bruce (then La)
west edge of northoentral
of FPulton, st of

f

8

) Yillage

a

Hon. T.R.L,

A48
aLa

I'he
eretiry, I !
franch, Department of
ines and Resources,

OTTAWA,
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Address Only The
Commissioner of Indisn Affairs

Refer in Reply to the Following:
Land Division UNITED STATES
Claims DEPARTMENT OF THE INTERIOR
3694-43 OFFICE OF INDIAN AFFAIRS
CHICAGO 54, ILLINOIS

Mr. Albert Pilon,
Little Current, Mar-2 1945
Ontario, Canada.

My dear Mr. Pilon:

This will refer to your letter of January 18 stating that
in 1918 or 1919 there was a proposal to meke a payment to the
Pottawatomie Indiens of Wisconsin in the amount of $1,964,565.87.
you state that your wife waes entitled to share in this payment as
her mother was related to the Pottawatomie Indiens of Wisconsin but
that she never received any information concerning the payment.

The Pottawatomie Indiens sold their lands to the United
States by the treaty of September 26, 1833 (7 Stat. 431) end sgreed
t0 remove to lands west of the Missiassippi River. Thereafter, about
2,000 of them removed to Kansas and about an equal number fled to
Wisconsin, Michigan, and Canada. Subsequent to this migration all
funds due the tribe under their treaties were paid to the
Pottawatomie Indiens who hed removed to Kanses.

As the result of a memorisl presented to Congress by the

Wisconsin and Michigan Pottawatomies (Senate Document 185, 57th Con-
gress) who had thus been deprived of their annubties, Congress, by
the Act of June 21, 1906 (34 Stat. 380), direoted that an investi-
gation be made of their claims by the Secretary of the Interior.
The report to Congress thereunder (House Document 830, 60th Congress,
First Session) found thet 457 of the Indiens reside in Wisconsin and
Michigean and 1,550 in Canede, and that to equalize the payments
would require the sum of $417,339 for the United States branch and
1,517,226.87 for those residing in Canada, meking a total of

1,964,465.87, The $447,339 has been appropriated and paid to the
United States branch of the Pottawatomies, or expended for their
benefit, but no appropristion hes been made for the Canadian

Pottawatomies.

In 1932 the claim of the Cenadlen Pottawatomies was the
subject of correspondence between the Department of State pnd_the
Minister of the Dominion of Cenada, culminating in a ww s

-

-
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Department of State note of June 8, 1932, to the Canadian
Legation, definitely rejecting the claim and declining to

reguoat Congress to enact legislation authorizing its

reference to the Court of Cleims for adjudication. The

Canadien Legation of October 25, 1932, replied that, under

the exploration of the possibility of settlement by other means, the
Canadian Government would not press further for the submission

of the claim to the Court of Claims but would "leave the claim

as one listed for inclusion in the proposed second schedule of
claims to be heard by the Pecuniary Claims Commission established
by the Convention of August 18, 1910, on the next occasion

on which this tribunal may be reconvened." Our records contain
no information concerning any further action.

Sincerely yours,

(Sgd.) W. D. Weekley

For the Commissioner.
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156610

Ottawa, Ontario,
April 18, 1948.

Dear Sir:

We acknowledge your letter of Maroh
27th and are returning herewith the esnclosures whioh
sooompanied it.

The lest information on our files
would appeer to indicete that the request of the
Pottawatomie Indians to prosecute their oleims bdefore
the United States Courts was rejected by the Committee
of the Senste, to whom it was referred and the matter

has not progressed beyond thst stage.

Yours truly,

LAL.

Albert Pilon, Esq.,
Little Current,
Ontario.
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Minister’s-Office e

.Jl’ipf: . 1;3. 1946

lﬂENd!liNEﬂﬂH

Pottewatomie Indinng = olaim.
res Albert Pllon,
Litile Currant, OUnt.

Farquhar, L.k has loft wi
L g ganondence concerning the olaim of
an ttewatomie Indiens, apd in nartiouler
tle oase of Lxr. Albert Pilon, Little Current,

us the
the F
raofsrence to
Ont «

fill you nlease have a draft letter
prapared to ¥ Farquhar for the Mnloter's signature,
furnishing whatever infometion is avallable concerning
the claim of the Pottawatondes,. Kindly return the

attached % lire Parauhar, therewith,.

8 Saorotaryes

nolse
A/D lioey to Pilon ipts 18/40
jonte Int. to Pilon lar. 2/456
far Can.Pottavatomies
e Al e 11,-'-/.1.‘-'. .'\‘5.'01 Jaid

Mr. Hoe;:
or t reply as requeated.i

Chisholm, Solioltar of isoonsin,

A
SEp 14 1944 §
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6 tamy Joptember 21, 1945,

beer Wr. Farquhar,.

I om returning  <revith the ultaahed
sorrenpondence whioh you left with us soncerning the eluim of the
Fottematanio Indiane ond for your information may state very
briefly the historiosl faots in this ensde

: The proomnt Junadian Fottamtonie Indiane,
whe sumber seme 1500, reside on vefiows Iudian Ro. erves in
Voatern Umbarie, and are elalming oo pens-tion frem the Unided
Jtates Governmont 7or 1l sow custained a0 « result of thelp
ancestors having .eum dlepos-esned of certain lands in the state
of iisoonain, followving United Sdates ¢ lomnisation peliey somewhat
9Ver o hunired years ages

In the yeor 1901 the Ganadian Forttanatomie
Indlane or.nged coumsel te gressexte the olaim on thedr cohelf, and
thelr aotlon in w0 dodng we suoseqaently approved by the deperiment,

iinee that time the proceedings heve cone
timued, vwt progress in the ease a8 bowm deng delayeds The clais
wes Lnoluded in the Sesend Sehedule under the Posvmiary Claime
A other sueh claime was later wi tharews
sensent of the Veminien and United States Governmonta,
Several croups of Indieme through thelr rospective counsel have
endeavoured te have the matter romht befere the Gourt of Jlaime in
‘ashingbons This aotioen, however, as ording to my enderstanding,
sould only ve takem following the mecensery legislation by Gongreve,
wl‘uufuulnu-n.iumm boen pa: ede

Youre sincerely,
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"5 GLASE B MCCALLUM

SARRISTERS ,SOLICITORS,ETC

AMDDUGLAS 0. MaCALL ROYAL BANK BUILDING

R.c Je LR]TIOIIJ / I8 WICHMOND STREET
| ; LONDON . CANADA 13th April, 1986,

Te Re L. HaoIn.naa, Eﬂq.,
Seeretary, Indian Affairs,
Department of Mines & Resources,
OTTAWA, Ontario.

Dear Sir; Rg: Pottawatomies

With referemwe to the writer's conversation with you on the
29th of March last, we would say that we aet for the Bxeocutrix of the late
A+ G, Chisholm K.C. and she has handed to us the file of the late My, Chisholm
with regard to the claim of the Canadian Pottawatomies against the Gow ernment
of the United States of America. She also referred to us certain current
correspondence with Mr. Robert C. Bell Jre with whom Mr. Chisholm was co-operating
in conneeticn with this elaim,

Following a recent letter from Mp. Bell, we wrote to
Mre Ms J. Sandy of Christian Island, who apparently had been one of a
committee, which retained and instruied the late My. Chisholm. Mr, Sandy advises
that he is agreeable for the writer to aet for his group im the place of
Mre. Chisholm, We would like your consent to his taking a retainer from the
Pottawatomles in Canada and colleeting from them a sufficient amount to cover
 our out-of-pocket expenses. You will have on file the Agreement between
| Mr. Chisholm and Mr. Bell, and we are prepared to enter into a like Agreement

with Mr,. Bell.

Avalting your advice, we remain,

Yours truly,

DOUGLAS & MceC
P

-~

F
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Mre Cory's memo, |
8th May, 1948,

¢ 7

CANADA

S DEPARTMENT
OF
MINES AND RESOURCES
CENERAL ADMINISTRATIVE OFFICES

OTTAWA 6th May, 1946,

Mr. Vaodl nnes,

Please see your memorandum of the lst instent,
immediately hersunder on file 156610, upon the subject of the
Pottawatomie Indian elaim,.

I have discuseed this matter with Mr, Jaockson and he
18 agreeable to granting to Mr. Douglas the same privileges as
Mre Chisholm enjoyed under the smgreement referred to, It is
suggested that Mr, Douglas be 80 cammuniocated with, We should
not definitely commit ocursslves on this and he might be advised
that under all the oiroumstances the necessary recommendation
will be made to the Minister when we have their full representations
and draft agreement before us,

R N~

A
Solieitor, §
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F] AH‘J 'J, l-.-"-'l..:‘l
Dear Mr, Douglasi-

1 have to adknowledge your letter of April 12
re Pottawantonies,

As required the matter was referred to the Legal
Branch for advice and I am now advised that favourable
consideration will be given to granting you the same
privileges that the late Nr. Chisholm enjoyed under his
agreesent with the Departaent dated August 8, 1918, It is
presumed that you have & copy of this agreement on file
which, as mentioned in your letter, was handed to you by
the Executrix, and I would refer you to Seetion 9 thereof,
regarding the levylng ol assessments or retailners to
provide for disburstuents., Au agreement between yourself
and Mr. Bell, simllar to that between him and the late
Mr, Chisholm, would be quite in order as far as this
Branch 1s concerned,

l may add that consent as required by Section
14l of the Indlan Act requires approval by the Minister
and that the necessary recommendation will be made to him, it
you will good enough to forward to me a formal statement
of what you propose, together with a draft agreement
between yoursell and the Department as above mentioned,

Yours truly,

TeAele Maclnnes,
Gecretary,

A.R. Douglas, K.C., Esq.,
Barrister and Solicitor, Lte.,
Royal BDank Duilding,
8% Richmond Ctreet,
London, Ontario.
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Memorandum,

Mz, Cory.

Please note letter hereunder from Mr,
A.R.Douglas, Barrister of London, Ontario, dated April
13, 1946, regarding the Pottawatomie Indians.

This gentleman, acocording to my ianformation,
has a high standing the legal profession, He i, I
believe, sollieitor for the Astate of the late A.G.Chisholm,
and presumably, because of that sonneotion, he has been
approached by some of the Pottawatomie Indlul to aet for

them in oconneotion with their oclaim with whieh Mr. Chisholm
formerly was very aotive., Mr, Douglas asked for consent
under Section 14l Sewn-wedmew to ocollegt retainers from
interested Indians., This consent has been given to other
interested counsel, as the department has recogniszed the
claimpsone whieh has some substantial possibilities and

not urd.{.t proposition through whioh to expleoit the lndians.

The department's polioy, as I understand it, is not to take
direot Inrt in the proseedings, but merel ‘o see, in as
far as 1% can, that the interests of the indians are pro-
Sected. The indlnn- involved are divided into various
groups and the position of the department has been that
there is no objeotion to any t:out engaging the services
of a solieitor, on thelr own initiative, subjeet to appro=-
priate safeguards,

: I should be tl.ad if you would let me have
your adviee as to the form in whieh the partiocular consent
asked by Mr. Douglas should be given. In this conneetion
I would refer you to Seotion § of an Aﬂouut between the
de t and the late Mr, Chisholm, ted August 8,1818,
whioh, it will be noted, restriots collections from the
lodlans to two assessnentsof not more than one dollar
egeoh. I assume that the question of an Agréement between
Mr. Douglas sand Mr. Sell is one to be settled between
themselves and in whieh the department would have no pars

or authority.
1
A summary of the Pottawatomies/ 2.“&'&;.;;.‘

Indian Affairs. (RG 10, Volume 2791, Pile 156,610,
pt. 7)

PUBLIC ARCHIVES
ARCHIVES PUBLIQUES
CANADA




in the Director's Bemorandum of 15,1939 tagged
hereunder. e * !

Kindly retum our file in due sourse,

T.R.L.Maolnnes,
Seoretary.
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156610-4

Ottawa, May 22, 1946.

Dear Mr.louglas: g Pottawstomies,
As requested in your letter of

May 16 1 enolose herewith iopy of Agresment between
the Indian Affeirs Department and Mr. A.G.Chigholm,
dated August 8, 1918,

AS it ls some time sinee this
Agreanuent was made, you may have some Trepresentations
to make regarding its present applloation., My instruote

lons are, however, that it should form the basis of any

new arrangeaent,

\ y, Yours very truly,
Y

TR2/7

T.R.L . Maelnnes,
Seoretary.,

My h. lﬂbuﬂl‘.. Mq. .R .G LN
Barrister, ete.
Royal Bank Buildlng,
3835 Riohmond Street,
London, Ontario,
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THIS ACREEMENT made this A.D. 1946,

BETWEEN:

THE SUPIRMIENT GENERAL OF INDIAN AFFAIRS, hereinafter called the

WPARTY™,
OF THE FIRST PART,

ASHION RAY DOUGLAS, of the City of London, in the County of Miadl esex,
Solieitor, hereinafter called the "PARTY",

OF THE SECOND PART.,

VHEREAS the Party of the Second Part 1is retained by Indians residing
in the Province of Ontario claining to be members (or descendants of members)
of the Indians known as stray bands of Pottewatomies of the State of Wisconsin,
one of the United States of Amerieca, entitled to share in the distribution of

funds to the sald Pottawmtomies by the United States of America.

AND WHEREAS such retainer provided for the professional compensation

of the Party of the Second Part.

AND WHEREAS to this date and during the time that the late Andrew
Gordon Chisholm, Beq., K.C. was eoting for the sald Pottawatomies, the Party
of the First Part and His Majesty's Goverament of the Dominion of Cansda has

lent assistance in furthering the elaime of the said Pottawatomies.

AND WHEREAS there is an Agreement between the Party of the Second
Part and one Robert O+ Bell Jr., an Attorney, resd ding in the City of Stamford,
in the State of Conneticutt, one of the United States of Anerica, with respect
to the prosecution of the claim of the said Pottawatonmies previding for the

shariog of the remuneration to be awarded and other mattem

NOW THEREFORE IT IS AGREED by and between the parties hereto as
follows:
l. The Party of the Secwnd Part is recognised by the Party of the First
Part as Soliecitor for the said Pottawatomies, and as such entitled to receive
compensation for his services on their behalf,
2. The Party of the Second Part agrees to aivocate that any moneys recovered
from the United States of America for the said clainants be paid to the Party of

the Firet Part in the right of the Dominion of Canada to be administered for the
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exelusive benafit of said elu.ma.nt-,(but subject nevertheless to the provisions

of Section < of the Indian Au% g

3e In the event of the claim of the said Pottawatomiea being determined

by the Court of Claims of the United States of America and that they are declared
entitled so to share in the said fund the said Court of Claims shall be asked to
fix the compensation of the said Robert C, Boll Jr. and the Party of the Second
Part for their professional services.

de In the event of the United States of America paying the said Pottawatomies
by directing the sald fund to be paid to the Dominion of Canada to be administered
on behalf of the said Pottawatomies, the share of the costs of the Party of the
Seocond Part shall be paid out of the said funds, if not paid in the United States
of Amerioa by direction of the sald Court of Claims or otherwise.

5. Should the said Pottawmatomies recover in the said Court of Claims and
the Court direct payments of a proportionate share to each eclaimant entitled
thereto personally, the Party of the Second Part will endeavour to arrange for
distribution to said claimants by the said Department of Indian Affairs, in which
event the cheques or warrants for payment will be held till the compensation of
the Party of the Second Part is paid and fgpom the said cheque or warrants will bde
deducted a proportionate amount of the conpensation provided always thet such
compensation has not been otherwise paid.

6. The Party of the First Part only agrees, in any event, to pay to the
Party of the Second Part moneys due to him for compensation out of the said

funds in the posseasion or eontrol of the Dominion of Canada which may lawfully
be appropriated for that purpose,

7e The Department of Indimm Affairs will raise no objection to the levying
of an assesament on the said Pottawatomies by the Party of the Second Part for the
purpose of providing for disbursements in conneetion with the prosecution of said
claim, provided it is stated at the time of such levy, that no claimant will be
prejudiced by non-payment, and that such sssessments are not more than two in
humber for mno more than One Dollar per osp ita on each assessment, and that the
Party of the Second Part will at or before receiving his compensation whether
through the Department of Indian Affairs or otherwise duly sccount to the Party

of the First Part and to his satisfaction for all moneys so ocollected.

8. The Party of the Second Part agrees at all times and in good faith to
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use his best endeavours to see that the Estate of the mald Andrew Goron Chisholm

segures a proportionate sum of the compensation awarded as provided by Paragraph 10

of a certain memorandum of agreement between the Party of the First Part and the
sald Andrew Gordon Chisholm, dated the 8th day of August, 1918.
9. In the event of the death of the Party of the Second Part before the
right of the said Pottawatomies to recover is determined and they do subsequently
recover the Estate of the Party of the Second Part is nevertheless to be entitled
to recover a proportionate sum for compensation for services rendered to the said
Pottawmatomies by the Party of the Second Part.
10. The Party of the Fimst Fart agrees to recommend to His Execellency, The
Governor-General in Coueil that representations be made to the Govermment of the
United States of Ameriea through the proper diplomatie channels asking that the
said c¢laim be paid or om the alternative that there be a reference of the same
to the Court of Claims of the United States of America for adjudication, and by
every proper means on behalf of the Government of the Dominion of Canada to urge
that the prayer of the sald Pottawatomies be granted.

IN WITNESS WHEREOF the naid parties here hereunto set their hands the

day and year first above mentioned.

SIGNED, SEALED AND DELIVERED

In the presence of

T S S Tl s T et W T S Tt S S S W St o S St W Sl St St




———————— e

THE SUPERINTENDENT GENERAL OF
INDIAN AFFAIRS

and

ASHTON RAY DOUGLAS

M
AGREENENT

e e ——

DOUGLAS & MoCALLUM,
5011Q1t0rﬂ, &Ot,
LONDON, oﬂtﬂrioo
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L’UGLAS 8& McCALLUM

BARRISTERS ,SOLICITORS ETC

ROYAL BANKR BUILDING
J O LAY CAl
383 RICHMMOND STREET

Re J+ Lemon LONDON,CANADA 10th July, 1946.

T.R.LC Maoxnneﬂ » an..
Jecretary,
Dept. of Indian Affeirs Branch,
Farliament Buildings,
OTTAWA, Ontario.

Dear Mr. Maclones: Re; Your file - 156610

In pursuance of our coaversation this afternoon, I shall
try to arrange to be in Ottawa on either Tuesday or Vednesday of next week.
I have considered the subatance of your letter of the 9th of May last and
am enclosing herewith a draft of an Agreement which I am prepared to enter
into, so far as the Department if concerned.

Looking forward to seeing you next week, I remain
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CANADIAN PACIFIC
TELEGRAPHS
Wodd Wide Communications

ﬁMﬁJULié m 2

v

LONDON our\ 16 240P 6500
T R L MACINNES
SECRETARY DEPT OF INDIAN AFFAIRS BRANCH PARLIAMENT BLDGS OTTAVA
RE POTTAWATOMIES COULD YOU SEE ME THURSDAY INSTEAD OF WEDNESDAY

A R DOUGLAS
G A i P I
; A

-

*e
‘l. "..'
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"8 ANATAN NATIONAL
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& -

5 ' ' o i PLACE X OPPOSITE

\._‘.., - ! - SERVICE DESIAED

— 2 i BARGE TO ors—> « | . s
ADDRESS

_&anbhdulhlmuhdw.wbkhmhubyuudh

Ottewa,July 16,1946.
A R.Douglae,Royul Bank Building,Riohwnond Stre«t ,London,Ontario.

RETEL JULY SLITEWNTH THURSDAY WILL BE SATIGFACI®RY.

T.ﬁ.L.n&uhm.’.
chubt :n_‘ b n a‘._ffl!i In
Nines apd Resources’

7

W s Fa"E

FORM 6Gi0R
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‘ SHONE METOALF #7-2

DouGcLAS & McCaLLUM CABLE-DOUOLAS- LONDON

BARRISTERS ,SOLICITORS,ETC.

AR DOUGLAR, M C o D HaGALL UM el b s e,
383 RICHMOND STREET

LONDON,CANADA 29th Aug., 1946,

Mo LAMDN

Te R, L, MacInness, Esq.,
Secretary,
The Department of Indian Affairs Branch,
Parliament Buildings,
OTTAWA, Ontario,

Dear Sir: - Rea: Pottawatomies
You a - 156610

Will you please let us know what disposition has
been made with respect to the Agreement which we submitted in our letter
of the 1l0th of July,

Yours truly,

)

DOUGLAS & MoCALLUM, 7
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Dear Mr. Douglaag-

I have your letter of August 29 re
Pottawatomies.,

Out file including the draft
agreement is being reviewed by the Departmental
soliocitor., I shall advise you when I hear from
him, In the meantime 1 am sending you a copy
of the Cayuga Award (claimp)which 1 have Just
received from Washington as we had no.coples
here. 1 think you will find it of interest as the
claims have points in ocommon,

Yours truly,

w7 A

T.R.L. Maclnnes,
Seoretary.

A. R, Douglas, Esq., K.C,
Barrister, Solieitor, zta..
London, Ontarlo.
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MEMORANDUM
MR, CORY

Further to our recent conversation 1 am enclosing
herewith our file re the Fottawatomle clalnm,

Please note draft agreament ed, submitted
by Nr. A.H, Douglas of London which is intended to legalize
transactions between him and prospective lndian ellients hav
regard to the provisions of Seotion 14l of the Indian Aot,
t is based on that fommerly eatered into by the late
Ny, A.0., Ohisholm, also tagged hereunder. This is in line with
your memorandum of May 6 tagged hereunder, Mr, as ocalled
to see me on this matter on May 18, You were out the oit
at that tize, but I explained to Mr. Douglas that all we would
be prepared to 4o in any eveat would be to allow him the
same recognition as might be granted to any other solleitor
aoting on behalf of any group of FPottevwsimie Indians and that
insofar as the Department 1s concemned, vhe effect would be
simply to grant him pernission to deal with his clisats under
Seotion 141 aforesaid and not to make him a representative of
the Department in any way, or %o give him special recognition
as representing the Pottawtmile Indians as a whole as the late
¥r., Chisholm claimed to do. 7Thus the said term "the sald
Pottawediies" ln paragreph numbered 1 of the terms of the
agreement would apply oaly to those ladividual Indians who
ehoose to retain Mr, as as stated in the first line of
the preamble, Mr, Douglas said that he was quite satisfled with
that understanding. I may add that to the best of my opiaion,
My, Dougleas has & high standing in the League of ‘rofession
in London and it is more or less natural that he has become
interested in this ocase as he happens to be Sthe solieiter for
the estate of A.0, Chisokm, From the administration vi iat
of this Braneh, there would be no objeotion to permit ir.louglas
to proceed in the matter with the un tanding, of course, that
the Departunent has not come a party in any way the litigation
whieh entirely within the Jurisdietion of the U,S5, eourts. 'his
condition involves changes in the agreement and I suggest deletion of
Section 10, Flease retura out file in due ocourse,

- e/

., Magclnnes,
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Bre Enolmee,

Nerewith is a suggested redraft of the
agreement with Douglas re Pottawstomies,

i AL ¥
W.M.Cory,.
11=0w48,
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156610 V.7

» September 13, 1946,

MR, CORY

I am returning herewith your redraft
of proposed agreement with Mr, A.R. Douglas on the
Pottawatomie matter, whioh is satisfagtory as far
as this office is concerned.

With our file No., 156610, Volume 7,
1 am sending our elosed file also, 156610, Volume 1,
and would refer you to letter from D.M.J. of
September 18, 1918, wherewith was forwarded draft
agresnsnt, presumably prepared by Mr, Chisholm
and sent ﬁimt to Justice, This, subjeot to
modifications agreed upon by Jurtice and Indian
Affairs resulted in the agreement of August 8,1918,

w3

T.R.L. Maclnnes,
Seoretary.
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CANADA
DEPARTMENT

19th September, 1946,

Nerewith please find file 156610, veol, 7, with
regard %0 the Pottawmtamie olaim,

I have discussed my proposed draf't agreement with
Mr, Jackson as per my memorandum of the 17t¢h instant, attached hereto,

and Mr. Jackson has expressed himself as being satisfied with this
draf't with the exception of olsuses 3, 4 and 5, He feels there is a
duplication in these seotions, He further expressed himself as not
wanting to finally approve of this agresment until we have a list of
the Pottamatamie Indians who have retained Mr. Douglas, WNe feels that
we should have this list eo that there oould be no possible oomfusion
Af at a later date scme other lawyer olaims he is acting on behalf of
same of the Pottawatamies and demands a similar agreement,

1t will, therefeore, be necessary %o obtain fepam Mr.
nﬂgh- & list of the indivieul Indians who have retained him.

I am formarding, in the meantime, my suggested draf't of
the proposed agreement with Mr, Douglas but would suggest that this be

not sent forwmrd to Mr. Douglas until Mr, Jackson has signified his
approwl thereto,

s.xm’t}: \
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CANADA

DEPARTMENT
oF
MINES AND RESOURCES
GENERAL ADMINISTRATIVE OPFICES

OTTAWA 17¢h Bopt-hu-. lm.

Mr. Jaskson,

Nerewith please find Indian Affairs Branch file No,1868610
vols 7, dealing with the olaim of the Pottawatamies and would direot yeur
attention to the letter of the 13th April last fram the law fimm of Douglas and
MoCallum te Mr. Maclnnes regarding a proposed agreement herein, similar to the
old Chisholm agresment, The agreement with Mr. Chisholm, you will recall, was
originally drafted by him and was sent direet to the Department of Justice, Mr,
E. L. Newocmbe, the them Deputy Minister of Justice, made certain modificatiems
whieh resulted in the agreement which was subsequently executed with Mr. Chisholm
on the 8th day of August, 1918,

You will reoall that I disonssed the letter from Messrs.
Douglas and MoCallum with you and at that time you advised that you were agreeable
te granting Mr. Douglas the same privileges as Mr, Chisholm enjoyed under the
agresmont referred to « see my mamorandum of the 6th May to Mr. MacInnes, hereunder
and marked,

Mr. Douglas has now sulmitted a suggested agreement whieh
is also hereunder and markeds, I have examined this agresment and have redrafted
it in accordance with the old Chisholm agreement, My draft is herewith for your
censideration and approval, It will be noted that the usial reference to the
Superintendent Genmeral of Indian Affairs, as suggosted by Mr. Douglas, has been
changed to the Minister of Mines and Wescurces, The first reoital has been
changed very slightly., I suggest the word "certain " in the firet line.

The second recital is unobjeotiomable.

The third recitel, in my opinien, should come cut and has
been left out in my draft,

The fourth recital I incorporated in my draf't as being
unobjeotionable,
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Clause 1 is satisfactory,.

Clause 2 is satisfuotory with the deletion of the words tut
subjeot nevertheless to the provisions of seotion ..... of the Indian Act", These
words, in my opinion, are meaningless as all Indian monies muist be dealt with in
acoordance with the Indian Aot « see Seotion 90 of this said Aot,

Olsuse 3 1s unobjectiomable,

Clause 4 has been struck out of Mr, Douglas' draft and olauses
4 and § of the old Chisholm agreement substituted therefor,

Clause & has been taken ocut of Mr. Douglas' agreement and the
wording of the Chisholm agreement adopted,

Clsuse 7 has been changed to the wording of the Chisholm
agreement,

Clause 9 is unobjecticmable and is similar to the Chisholm
agreement wording.

Clause 9§ is similar to the Chisholm agreement and olausel®
is deleted, The wording of Mr, Douglas' suggested clause 10 is similar to the
old Chisholm agreement tut in working cut the old sgreement actiom was taken through
diplamatio channels as provided in this seetion tut 1t was turned down by the
United States Courts.

With thls precedent 1t would be useless to lncorporate a
similar olause in ¥r. Douglas' agreement,

If my suggested draft agresment meets with your approval I will

forward it to Indian Affairs Branch with instructions %o send 1t forward to Mr.
Douglas for his perusal and exeoution,

A fjj*‘ Ve
Selioitor, J
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ADDRESS REPLY TO THAE CANADA PLEASE QUOTE

SECHETARY, INDIAN 156810=7
AFFAIRS BRANCH DEM'};“ENT T

MINES AMD RESOURCES
INDIAM AFFAIRS BRANCH

UTTAWA

services, including U.S., and

-] Il Shne B, Wwithou ¢ raeferance to nis anart
clauses 4 and 5 cover the case where the adminiptrati
includling payment of Canadian counsel would be transferred oz
over to the Canadlan Government and presumably this Department,
asguming 1t the Court of Claims or other U,5. authority concerned
will be willing or competatto deal with the matter in that way. On
this basis I do not think there is any duplication; possibly the
Alstinetion between the two contlngencles misght be stated more
speclfically it 18 noted that similar conditions were

r

the Department of Justice in the former agree

| oted that a 1i i the reta s would be recuired,
y recollectlion 18 that Mr, Chisholm furnished ch a list, although
1 cannot locate it now, Mr, Douglas could hardly furnlsh a complete
list in advance as the llat would be growlng as he es along, and
furthermore the agreement should be entered into before he accepts
retainers., 1t 1s suggested therefore that a clause be added making
it a condition of the agreement that such a 1ist be furnished and
kept up to date by the party of the second part; this might be
added to clause 7,

1 am returning your memorandum of September 17 to Mr. Jackson
and your draft herewith, I shall be obliged if vou will return the
draft when finally approved.

1l may add that 1 have discussed this matter with the Director.

-7rFrTZ' / ?Iach /Lsa_*ﬂJL_v
T.R.L, MaclInnes,
Secretary,
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This Agresment made this day of

Nis Majesty the Kimg, in right of Canada,
reprevented by the Mimister of Mines and
Reecurces, hereinafter ealled the party
of the first part,

and

Ashben Ray Douglas, of the City of Lemdom,

in the County of Middlesex, Solieiter,
hereinafter salled the party of the

part, m%a.m
L ¥

WHEREAR the Party of the Second Part 1s retalned by certaia
Indians residing im the Province of Ontarie, claiming to be members (or
desosndants of members) of the Indiane kmown as stray bands of Péttawatamies
of the State of Wisconsin, eme of the United States of Ameriea, /emtitled te
share in the distribution of funds to the said Pottamutamies V‘ﬂ- United
States of Ameriea, - TH 1 1 e A—

AND WHEREAS sach retainer provided fer the prefessiemal
compensation of the Party of the Second Part.

AND WHEREAS the Party ef the First Part bas given his
oconsent, expressed in writing, %o preosecute the oclaim of the said Indians as
provided by Seetion 141 of the Indian Act,

AND WHEREAS there is an agreement between the Party of
the Second Part and eme, Robert C, Bell, Jre, an Attorney, residing in the
City of Stamford, in the State of Commectiout, one of the United States of
Amoriea, with respeot teo the prosecution of the olaim of the said
Pottawntomies providing for the sharing of the remuneratiom %o be swarded
and other matters,

NOW, THEREFOFE, IT IS AGREED by and between the parties
hereoto as feollows;

1. The Party of the Second Part is recognised by the Party eof
the First Part as Scliociter for the sald Pottamatamies, and as such entitled
to receive ecmpensation for his services em their hhih

2, Party of the Second FPart agrees to advooate that any

be paid to the Party of the First Part im the right of the Dominiom eof
Canada %0 be admimistered for the exclusive bemefit of said olaimants,

8. n the event of the olaim eof the said Pottawmtemies being
Claims of the United States of Amerisa and that
20 to share in the said fund the said Colird of
oompensation of the saild Robert C, Bell,
for their professiomal services.
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8e Sheuld the said olaimente recover im the said Court of
Claims and the Court direet paymemt of a propertienate share of sach olaiment
entditlied therete persomally, the Party of the Secomd

arrange for distributien to said olaiments by the Di

at Ottawn, in whioh event the cheques eor warramts for held
m:tumu-ormmdmmmumw-m
sgreement or by the Bxchequer Court as aforesaid, and said

will enly be delivered to the recipients thereof, on payment by sich, of a
proportiomate amount of sueh eampemsation,

ris
of the First Part agrees te make payments as above

The Party of the First Part will reise no objection to the
levying of an assesmment on said claimants by the Party of the Secomd Part fer
the purpose of providing for distursements in comnection with the prosecutien
of said olaim, provided it 1s stated at the time of such levy, that no
claimant will be prejudiced by nouepayment, and that such asseemments are not
more than two in mmber for mo more than One Dellar per capita om each assessment,
and that the Party of the Second Part will at or before referring hMe oclaim
for compensation as aforessid %o the Exchequer Court duly scocunt to the Party
of the First Part and to his satiefaction for all the moneys to be cellected
under suoh levy of assesmment,

B The Party of the Socond Part agrees at all times and in geed
faith to use his best endeavours to see that the Estate of the sald Andrew
Gordom Chisholm secures a proporticmate sum of the oampensatien awarded as
provided by Paragreph 19 of a cortain memerandum of agreemsnt between the
Party of the First Part and the said Andrew Gordon Chisholm, dated the 8th day
of August, 1918,

10, In the event of the death of the Party of the Seocond Part
before the right of said oclaimants %o recover is determined and they de
subsequently recover the Estate of the Party of the Second Part is nevertheless
to be entitled to recover a properticnate sum for compensation for services
rendered said olaimants by the Party of the Second Part and the provisiems

of this agreement are to apply to the asscertaimment of the smount of said payment
of saild oampensation to said estate.

IN WITNESS WHEREOF the said parties have hereunto set”their
hands the day and year first above mentiomed,

SIGNED, SEALED AND DELIVERED

In the presence of
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CANADA

DEPARTMENT
or
MINES AND RESOURCES
CENERAL ADMINISTRATIVE OFPICES

2nd Ootober, 1944,

Attached hereto please find my original draft
agreament in re Pottawatomies, together with my memorandum of
the 17¢h ultimo to Mr. Jackson, together with your memorandum

of the 26th idem to me.

It will be noted that Mr, Jackson suggests that the
first reoital should be olarified and that a olause should be
added providing for the party of the seoond part furmishing the
names of those Indians who retailn them, Mr. Jackson's suzgestion
with regard to this 1list has been embodied in Seotion 7 of a new
draft agreement herein, If this meets with your approval I
think that it might now be in order %o forward this agreement to

¥r. Douglas,
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s October 4, 1946,

Dear Mr., Douglasi-

I recelived {our letter of Beptember 4 with
further reference to the Pottawatomie claim.

I am enclosing herewith a revised draft of
agreement which I have just received from the Legal Branch,
»

You will note that 1t shows a number of
changes from your draft by way of deletion, additions and
divers alterations,

It is thought that the provision for a list
of retainers as added to clause 7 is desirable both from
your viewpoint and that of the Department, as it

will remove
any doubt as to who represents whom. On is point I might
mention that in the past some confusion arose when certain
solicitors claimed to represent individual Imdians who already
had retained Mr, Chisolm.

With reference to the deletion of clause 10
of your draft, it 1s stated that while this clause was
similar to that contained in the Chisolm agreement, representa-
tions were made throu dtzlo-ntie channels, but that action
was refused by the U.S, authorities and that 1t would mot be
in order for the Canadian Govermment to again sent the
claim which had been definitely rejected and which moreover
had at one time been included im the Schedule of Claims to
be heard by the Pecuniary Claims Commission but withdrawn by
mutual agreement by both governmsmnts. These considerations
of course in no way bar or prejudice private action by the
Indians concerned or necessary consent thereto by this
Department under the Imdian Act, but do in effect under
Clz}e-ntic practice estop the Government from further direct
action,
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If the draft 1s acceptable to you, please
advise me and 1t will be put i{n final form for
completion and signature,

Yours truly,

4wt /7
7

T.R.L. "an.l.
Secretary.

A.R., Douglas, Esq., K.C.
Barrister &ollcltor, E‘c..
London, Ontario,
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s Oetober 4, 1946,

Dear ¥r, Douglasi~-

I am enclosing herewith a copy of
"Publiec Law 726 - 79th Congress",

As we apprehended the Bill was
finally passed with the restrictive provision of
"identifiable group of American Indlans resid
within the territorial limits of the United States
or Alaska." The only way I can think of in which
the Canadian Pottawatomies could get under that
wire, would be if they could be accepted as the
descendants of such an "i{dentifiable m".

I do not as a matter of fact from with Unied
States authorities on the subjeet think thers

is muech sibility in this and I merely bring

the point up as a personal suggestion. for your

cons M!tim.

Yours truly,

TR LS 7

T.R.L. MacInnes,
Secretary,

A.R. Douglas, Esq., K.C.
Barrister ‘ollei‘or. l{c.,
London, antlrlo.

TRLM/ITH
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, October 4, 1946,

M8, CORX
I have to acknowledge receipt of your

memorandum of October 2 with revised draft of
agreement with Mr, Douglas re Pottawatomies.
This 1s satisfactory and a copy is being
forwarded to Mr. Douglas with the request that
he advise us if it is acceptable to him and if
80 1t will be drawn in final form for completion
and signature,

THEL 7

r.n. L. h.m. .
Secretary.
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7189 YONGE STREET

' TORONTO

ToLaPHONES
BumMERS, MANDOLSW 1188
FEMIOENCE, NiNGsBDALE OBBY

Mr. R. J. Hoey,

Director- Dept. Mines & Resources,
Indian Affairs Branch,
OTTAWA,

Dear Mr. Hoey:

I have had sent to me this morming a
oopy of an Act Publio Law 726/79th Congress - Chapter
959/2nd Session setting up a Commission to deal with
elaims of Indians against the United States of America,

As you are aware, the Pottowattamies
have endeavoured for years to have their claim to an
admitted amount of $2,750,000, in the hands of the
United States Treasury under the several Treat ies re-
lating to $he lands 1in Wisconsin without any suoccess.
Attempts were made while the Copmission for the settle-
ment of pecuniary claims arising between the British
Government and the United States Government to have
this olaim included, but the United States faired so
badly in the results of the arbitration, part icularly
the Cayugau claims, that they do not desire to get
Another dressing such as they got from the late
Christopher Robinson and consequently refused to admit
any further elaims., This Commisdon having been set
up, I think the Government should now endeavour to
conolude the Convention similar to the 1908 one, and
have this claim refared to the new Commission.

I should like to discuss this matter

with you and with Mr. Glen and should be glad to know
when Mr., Glen will be in town,

Yours faifhfully,
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Ottawa, Ontarie.
October 22, 1946,

W, Murdoch, Bsq.,
719 Yonge Street,

Toronto, Ontario. O \J.

Dear Mr. Murdochi: A

This will acknowledge your letter of October 15,
regarding the Pottawatomis clainm,

It is noted that Public Law 726/79th Congress -
chgtor $59/2nd Session setting up a Commission to deal
with claims of Indians, to which you refer is restricted
in application to gquote:"any Indian tribe, band, or
other identifiable f:;“{ of American Indians residing
within the territor imits of the United States or
Alaska.” Lccording to my understanding this would bar
the inelusion of the elaim of the Canadian PotSawatomies
for consideration by the new Indian Claims Commission.

The only way as far as I am aware in which the
interested Pottawatomies eould proceed further with
their claim would be through the United States Courts
which, as doubtless you know, would require enabling
lullint!.on by Congress.

SBome of the Pottawatomies have engaged counsel
with that end in view, There have been several of these
groups with their separate counsel acting independently.

Further information will be given to you gladly on
the subject if you wish to call at the BDranch,

ﬁ , /Al
Hort
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719 YONGE STREET
TORONTO

_—

BuminEss. MANDOLEY 1168
MenioanoE. MinaspaLe DABTY

October Z5th,

4é7 19 4 6.,
il

Mr. R. J. Hoay, P
Director - Dept. Mines & Kesources, A
Indian Affairs Branch, if
OTTAWA,

Deay Mr. Hoey:

I have your letter of the 22nd instant
whieh 1s not at all satisfactory.

The principle of the liability of the govern-
ment to seek and recover the amount claimed by the Pottawatomies
under the Treatles with the United States government was settled
in the Cayugau arbitration under the Convent ion for the settle=-
ment of pecuniary claims, One of the complaints of the whole
body of intelligent Indlans is that the Government of Graat;
tedly

Britain recovered a substantial amount for the Cayugau, but
rofused in similar ciroumstances to recover the amount admi
due to the Canadian Pottawatomles. If the Department 1s not
prepared to have this claim enforced, I am afraid 4t will be
necessary to have the matter aired in Parlisment., I should
prefer to avoid such, of course, but the amount of money which
has been extracted from members of that Band on the prefext
of enforoing the claim in the court of olaims at Washington

is such that an end should be put to people going around the
country soliciting money for such a purpose., The amount of
money which Warner and Chisholm have extracted from the Indians
1s disgraceful, while it is impossible for the contending
solicitors to come to any agreement,

Iwo years ago I had a talk confidentially with an
official of the United States Government and learned that the
Government would on no account deal with any member of the Beled
or permit a suit to be brought in the court of claims, but that
if the claimswere pressed by the Canadian Government there would
be no answer, in view of the Cayugaus case, to the eclaim being
dealt with in some way, GStrangely enough some years ago the
Canadian Goveranment trumped up the claim of the Pottawatomies
in an attempt to saw it off against a claim which was being made
by the United States Government against the Canadian Government.

X think the matter should be discussed with Mr.
Glen, and I shall be glad to know when this ean be done.

Y
T e K
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' EXTERNAL AFFAIRS “Jg
REFLY TO BE ADODREASED TO CAMADA
THE UMDES SECHETANY OF STATHE
FOR EXTHRMAL AFFAIRS .
kb Ottawa, October 29, 1946,

Dear Mr, Maclnnes,

I assume from your telephone conversation of
yesterday with Mr, Thibault of this Department concerning
certain arbitration conventions which are or have been
applicable between Canada and the United States of America
tgat the conventions in question are -

(a) The Arbitration Convention between His
Britannic IIJ.It{ and the United States of

America signed at Washington on April 4th,

19083 and

(b) The Agreement for Submission to Arbitration
of Pecuniary Claims between Great Britain and

the United States of America signed at Washington
on August 18th, 1910,

2. As regards the above Arbitration Cenvention
of 1908,1t was given bindini force between the two signator
parties by an Exchange of Notes dated April 4th, 1908, Rati-
fications of the Convention were later exchanged at Washingtonm,
on June 4th, 1908,

The Convention was renewed for a period of five
{oars by an Azrocnnnt signed at Washington on the 3lst May,
913; for another period of five years, by a Convention
signed at Washington on June 3rd, 1918; and still further
for five years by an Agreemen algned at Washington on the 23rd
June 1923, No renewal of the Convention was made in 1928,

Mr, T.R.L. MacInnes,
SOcrotarI}
Indian Affairs Branch,
Mines and Resources Dept.,
Room 712
Booth Building,
Ottawa, Ont,
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1. Convention may therefore be considered as having expired inm
that year.,

By the Notes exchanged on April 4, 1908, the Arbitration
Convention of 1908 was interpreted as excluding "existing gocuninry
claims™ as well as "the nogotintion and conclusion of the Special
Treaty recently recommended by the International lator'a{l
Commission or any such Treaty for the settlement of questions
connected with boundary waters!

3+« As regards the above Pecuniary Claims Agreement
of 1910, its conclusion was approved by Minute of Couneil, P.C.
1449 dated at Ottawa July 6, 1910 and Minute of Couneil, P.C.
1643 dated at Ottawa August 12, 1910. Ratification was advised
by the Semate of the United States of America, July 19, 1911,

Article I of the Agreement states that "either part
may,
’g*gg_gg_ﬁhgf_ggg¥g|gn§;1:rolont to the other party any claims
whie esires to su to arbitration. The claims so pre-
sented shall, if agreed upon by both parties, unless reserved
as hereinafter provided, go submitted to arbltration in accord-
ance with the provisions of the Agreement. Either party shall
have the right to reserve for further examination any claims so
presented for inclusion in the Schedules; and any claims so
reserved shall not be prejudiced or barred by reason of anything
contained in this Agreement?

Article 2 provides that 'i%1_f%‘1!l_gn§€§;ngln‘_!§
s and originating circumstances anterior

to that date shall thereafter be considered as finally barred®,

The first schedule of claims (together with its terms)
to be submitted for arbitration in accordance with the provisions
of the Agreement was signed at Washington, Jul{ 6, 1911, 1In
this schedule reference is made to the Cayuga ndlann whom you
mentioned as illustration.

The Agreement and its acco ng schedule were sub-
sequently confirmed by an Exchange of Notes dated at Washington
Agril 26, 1912, as approved by ute of Council, P.C.207 dated
at Ottawa January 31, 1912,
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‘ 4, The tribunals by which disputes are to be

settled under the Arbitration Convention of 1908 and the
Pecuniary Claims Agreement of 1910 are not the same.

While the 1908 Convention provided for differences
to be submitted to the Permanent Court of Arbitration esta-
blished by the Hague Convention of July 29, 1899, the 1910
Agreement laid down that they should be referred to an
arbitral tribunal constituted in accordance with Articles
59 and 87 of the Convention for the Pacific Settlement
of International Disputes of October 18, 1907, which read
as follows:

"Article 87. BEach of the parties in dispute appoints an
arbltrator. The two arbitrators thus selected choose an
umpire, If they do not agree on this point, each of them
proposes two candidates taken from the general list of
the members of the Permanent Court, exclusive of the mem-
bers appointed by either of the parties and not being na-
tionals of either of them; which of the candidates thus
propossdl shall be the umpire is determined by lot.

"The umpire presides over the tribunal, which gives its
decision by a majority of votes.”

"Article 59. Should one of the Arbitrators either die,
retire, or be unable for any reason whatever to discharge
his functions, the same procedure i1s followed for filling
the vacancy as was followed for appointing him,"

5« The texts of the Convention of 1908 and the
Agreement of 1910 will be found in the compilation entitled
"Treaties and Agreements affecting Canada in force between
His Majesty and the United States of America (181%.1925)
issued in 1927 by the King's Printer at Ottawa.

Yours sincerely,

fﬁﬁb Under-Secretary of State
4 for External Affairs.

&
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“AMERICAN AND BRITISH CLAIMS
ARBITRATION TRIBUNAL

AWARD
CAYUGA INDIANS
Crarn No. 6

Arbitrators:
ALFRED NERINCX,
Sir CHARLES FrrzratrRicK,
Roscor Pouxbp,

British Memorial This is a claim of Great
filed December 4, 1912. Britain, on behalf of the
American Answer Cayuga Indians in Canada,
Janmary 1, 1914, against the United States by
British Reply virtue of certain treaties be-
filed August 30, 1914, tween the State of New
York and the Cayuga Na-
tion in 1789, 1790, and 1795,
and the Treaty of 1814 be-
Counsel : tween ”It“ Upitvd States and
(s (T Great Britain, known as the
Cireat Britain Macabo nf €3
Curmisroraer (O, Ropinson Erenty of f'hum"
g =X : : At the time of the Amen
United States can Revolution, the Cayu-
Frep K. NiEsex, gas, a tribe of the Six Na-
Darras 8. TowNsEND. tions or Iroquois, ocenpied

Charies F. Murehy. that part of Central New

Hearving of the case
November 27 to
December 23, 1925,

York lying about Oayuga Lake. During the Revolution,
the Cayugas took the side of Great Britain, and as a result
their territory was invaded and laid waste by Continental

T7070n 261
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troops. Thereupon the greater part of the tribe r \T(:ll
to Buffalo Creek, and after 1784 a considerablé tion
removed thence to the Grand River in Canada. By
1790 the majority of the tribe were probably in Canada. 'I.u
1789 the State of New York entered into a treaty \.\’Itl.l
the Cayugas who remained at Cayuga Lake, recognized
as the i'n}"ugn Nation, whereby the latter ceded the lands
formerly oeccupied by the Tribe to New York and the Ilut-
ter covenanted to pay an annuity of $500 to the nation,
In this treaty a reservation at Cayuga Lake was provided
for. As there was muech dissatisfaction with this treaty
on the part of the Indians, who asserted that they were
not properly represented, it was ('nnﬁl'.lllt‘ednh}-' a subse-
quent treaty in 1790 and finally by one in 1195, executed
by the principal chiefs and warriors both from Buffalo
Creek and from the Grand River. By the terms of the

latter treaty, in which, as we hold, the econvenants of the
prior treaties were merged, the State convenanted, among
other things, with the ** Cayuga Nation '’ to pay to the said

¢ (ayuga Nation " eighteen hundred dollars a year for-
over thereafter, at Canandaigua, in Ontario (?({llllty, the
money to be paid to ** the Agent of Indian Aﬁal_rs ‘undqr
the United States for the time being, residing within this
State ' and, if there was no such agent, then to a person to
he appointed by the Governor. Such agent or person ap-
pointed by the Governor was to pay the money to the
“ Cavuga Nation,” taking the receipt of the lmtlo!l and
also a receipt on the counterpart of the treaty, _left in the
possession of the Indians, according to a pt'afu-.l'lbed form.

3y this treaty the reservation provided for in the Treaty
of 1789 was sold to the State.

There ave veceipts upon the counterpart of the 'l‘l't?ui.}'
of 1795 down to and ineluding 1809, and these receipts
and the receipt for 1810, rvetained by New York, show
that the only persons who can be identified among those
to whom the money was paid, and the only persons who
can be shown to have held prominent positions in tllu-
tribe, were then living in Canada. In 1811 an entire

3

chal&upp('urs. From that time a new set of names,
of @ different character, appear on the receipts re-
tained by New York. From that time there are no receipts
upon the counterpart. Sinee that time, it is conceded,
no part of the moneys paid under the treaty has
come in any way to the Cayugas in Canada, but the
whole has been paid to Cayugas in the United States,
and sinee 1829 in accordance with treaties in which the
Canadian Cayugas had no part or in accordance with
legislation of New York., The claim is: (1) That the
Cayugas in Canada, who assert that they have kept up
their tribal organization and undoubtedly have included
in their number the principal personages of the tribe ae-
cording to its original organization, are the “Cayuga
Nation,” covenantees in the Treaty of 1795, and that as
such they, or Great Britian on their behalf, should re-
ceive the whole amount of the annuity from 1810 to the
present. In this conneetion it is argued that the ecove-
nant could only be discharged by payment to those in pos-
seasion of the counterpart of the treaty and indorsement
of a receipt thereon, as in the treaty preseribed. (2)
[n the alternative, that the Canadian Cayugas, as a part
of the posterity of the original nation, and numerically
the greater part, have a proportion of the annuity for
the future and a proportion of the payments since 1810,
to be ascertained by reference to the relative numbers
in the United States and in Canada for the time being.

As the occasion of the change that took place in and
after 1811 was the division of the tribe at the time of the
War of 1812, those in the United States and those in
Canada taking the part of the United States and of Great
Britain, respectively, Great Britain invokes Article IX
of the Treaty of Ghent, by which the United States agreed
to restore to the Indians with whom that Government
had been at war “‘all the possessions, rights, and privi-
leges which they may have enjoyed or been entitled to’’
in 1811 before the war,
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(Great Britain ean not maintain a claim as for t ay-
uga Nation for the whole anmuity sinee 1810 ane * the
future. In orvder to maintain sueh a elaim, it would be
necessary to establish the British nationality of the obligee
at the date at which the elnim arose. The settled doctrine
on this point is well stated by Little, Commissioner, in
Abbiatti’s Case, 3 Moore, International Arbitrations,
2847-8. See also Mexican Claims, 2 1d. 1353 ; Dimond’s
Case, 3 Id. 2386-8. The obligee was the ** Cayuga Na-
tion,’’ an Indian tribe. Such a tribe is not a legal unit
of international law. The American Indians have never
been so regarded. 1 Hyde, International Law, § 10.
From the time of the discovery of America the Indian
tribes have been treated as under the exelusive proteetion
of the power which hy discovery or conquest or cession
held the land which they oeccupied. Wheaton, Interna-
tional Law, 838: 3 Kent, Commentaries, 386; Breaux v.
Jones, 4 La. Ann. 141, They have been said to be ** do-

mestie, dependent nations '’ (Marshall, C. J,, in Cherokee

Nation v. Georgia, 5 Pet, 1, 17), or ‘‘States in a certain
domestic sense and for certain municipal purposes’
(Olifford, J., in Holden v. Joy, 17 Wall. 211, 242). The
power which had sovereignty over the land has always
been held the sole judge of its relations with the tribes
within its domain. The rights in this respect acquired
by discovery have been held exclusive. ‘‘No other power
could interpose between them.”” (Marshall, C. J,, in
Johnson v. MeIntogh, 8 Wheat. 543, 578.) So far as an
Indian Tribe exists as a legal unit, it is by virtue of the
domestic law of the sovereign nation within whose terri
tory the tribe occupies the land, and so far only as that
law recognizes it. Before the Revolution all the lands of
the Six Nations in New York had been put under the
Crown as “‘appendant to the Colony of New York,” and
that colony had dealt with those tribes exclusively as un-
der its protection. (Baldwin, J., in Cherokee Nation v.
Georgia, 5 Pet. 1, 34-35,) New York, not the United
States, sueceeded to the British Crown in this respect at

a
[N . .
the &cnllmnn. Hence the “Cayuga Nation,”' with
which the State of New York contracted in 1789, 1790,
and 1795, so far as it was a legal unit, was a legal unit of
New York law,

If the matter rested here, we should have to say that the
Legislature of New York was competent to decide, as it
did in the Treaties of 1829 and 1831, what constituted
the **Nation,” for the purposes of the prior treaties made
by the State with an entity in a domestic sense of its own
law and existing only for its own municipal purposes.

It does not follow, however, that Great Britain may
not maintain a claim on behalf of the Cayuga Indians iil
Canada. These Indians are British Nationals. They have
been seftled in Canada, under the protection of ‘Great
Britain, and subsequently, of the Dominion of (anada,
since the end of the eighteenth or early vears of the nine-
teenth century. There was no definite political constitu-
tion of the Cayuga Nation, and it is impossible to say with
legal precision just what would constitute a migration of
the nation as a legal and political entity. But as an en-
tity of New York law, it eould not migrate. ** Nationality
18 the status of a person in relation to the tie binding sueh
person to a particular sovereign nation.” Parker, Um-
pive, in Administrative Decision No. 5, Mixed Claims
Commission, United States and Germany, Oectober 31,
1924, 25 Am. Journ. Inf, Law, 612, 625. The Cayuga
Nation, as it existed as a legal unit by New Yurk‘iaw.
could not change its national chavaeter, without any con-
currence by New York, and become, while preserving its
identity as the covenantee in the treaty, a legal unit of and
by British law. The legal character and status of the New
York entity with which New York contracted was a mat-
ter of New York law. Moreover, the situation of the (la-
yuga Nation is very different from that of an ordinary cor-
poration, which has no small margin of self-determina-
tion. Such a legal vnit can not change its national char-
acter by its own aet. See North and South American Con-
struction Company’s Case, 3 Moore, International Ar-
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bitrations, 2318, 2319. Even less is such a thi‘ml—
gible in the case of an Indian tribe, whose dependent con-
dition is as well settled as its legal position is anomalous.
Sueh tribes are ‘‘ in a state of pupilage.” (Marshall, C.
J., in Cherokee Nation v. Georgia, 5 Pet. 1, 17.) They
have always been *‘ subject to such restraints and quali-
fied control in their national capacity as was considered by
the whites to be indispensable to their own safety and
requisite to the due discharge of the duty of proteetion.”
(3 Kent, Commentaries, 386.) In the case of Indians on

the public domain of the United States, they are ‘‘ the
wards of the Nation. They are communities dependent on
(Miller, J., in United States v. Ka-
With respect to Indians, the
Nisbhet J., in Howell v.

the United States.”
gama, 118 U. 8. 375, 383-4.)
Government ‘* is in loco parentis.”’
Fountain, 3 Ga. 176,

When the Cayugas divided, some going to Canada and
some remaining in New York, and when that cleavage
became permanent in consequence of the War of 1812,
Great Britain might, if it seemed desirable, treat the
Canadian Cayugas as a unit of British law or might deal
with them individually as British nationals. Those In-
dians were permanently established on British soil and
under British jurisdiction. They were and are dependent
upon Great Britain or later upon Canada, as the New
York Cayugas were dependent on and wards of New
York. If, therefore, the Canadian Cayugas have a just
elaim, according to ‘‘the principles of international law
and of equity,”” Great Britain is entitled to maintain it.

That, as a matter of justice the Canadian Cayugas have
such a claim, has been the opinion of every one who has
carefully and impartially investigated their case. In
1849, the Commissioners of the Land Office, to whom the
Legislature of New York had referred a memorial of ** the
chiefs and warriors of the Cayuga Indians residing in Can-
ada West,”" reported in their favor and urged a ‘‘just
distribution’’ of the annuity. This commission was com-
posed of the then Lieutenant Governor, Secretary of

Hta.&-‘ulnptl‘nller, Treasurer, and State Engineer and
Surveyor of New York. N. Y. Assembly, Doe, 1849, vol.
3, No. 166, Afterwards the claim was considered in de-
tail by the Géneral Term of the Supreme Court of New
York in People v. Board of Commissioners of the Land
Office, 44 Hun. 588. That tribunal pointed out that we
“ought not to permit words suech as ‘sovereign states,’
‘treaties,’ and the like to conceal the real faets.'”” The
substance of the matter was that New York agreed to pay
the then Cayuga Indians and their posterity, and on the
division of the tribe the annuity ought to have been ap-
portioned, as, indeed, was done when the New York Cay
ugas afterward divided. It is true the judgment in this
case was reversed by the Court of Appeals. But the re-
versal was upon jurisdietional grounds in no way affect-
ing the views of the Supreme Court upon the merits of
the claim. Nor can we examine the evidence and come to
any other conelusion than that as a matter of right and
Justice such an apportionment should have been and ought
to be made.

In the report of the Committee of the New York
Senate, in 1890, that committee was governed by two prop-
ogitions of law, one that the Canadian Cayugas by their
emigration “‘surrendered all claim or interest in the an-
nuity funds and property of said Cayuga Nation of In-
dians,”” the other, that the claim was not within the pur-
view of the Treaty of Ghent. N. Y. Senate Doe. No.
73, 1890, But the first can not be maintained in view
of the cirecumstances that the United States guaranteed
their lands to the Six Nations in 1789, after the removal
to the Grand River in 1784, and that the prineipal signers
of the Treaty of 1795 and most of those who receipted for
the annuities on behalf of the nation from 1795 to 1810
were Cayugas who had so emigrated. As to the second,
we do not so construe the Treaty of Ghent. The com-
mittee relies on the form of payment to the nation as an
entity. The word “‘enjoy’ in the treaty, as we think, re-
fers to the substantial participation in the division of the
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monev, If New York did not follow the tl'Pm‘l to
1n-mlﬁvtinu of and reeeipt on the counterpart, the State
was bound to see that those who ought to have the money
were those who got it. Both in this report and in the
aopinion of Judge O'Brien, then Attorney General of
New York, in 1884 (Memorial, Vol, I11, p. 777), the eir-
cumstances that the Canadian Cayugas had taken part
with Great Britain in the War of 1812 is evidently re-
rarded as a ground of exeluding them from any share
in the annuity. 8o also the letter of Commissioner Bissell
(Memorial, Vol. 111, p. T93) gives this reason. But it is
obviously untenable, and it was expressly stated on be-
half of the United States at the hearing that no sneh de-
fense is nrged. 1t is evident that both the committee and
the Attorney General go upon the form of the covenant
and the legal authority of New York to determine what
shall be recognized as the Caynga Nation. They do not
deny the merit of the elaim, This is palpably true of the
decision of the New York Court of Appeals in Cayuga
Nation v. State, 99 N, Y. 235.
It ean not be doubted that until the Cayugas perma-
nently divided, all the sachems and warviors, wherever
they lived, whether at Cayuga Lake, Buffalo (‘reek, or the
Grand River in Canada, were regarded as entitled to and
did share in the money paid on the annuity. Indeed it is
reasonably eertain that the larger number and the more
mmportant of those who signed the Treaty of 1795 were
then, or were soon thereafter, permanently established in
Canada. It is clear that the greater number and more im-
portant of those who signed the annuity reecipts from the
date of the treaty until 1810 were Canadian Cayngas. We
find the person through whom, by the terms of the treaty,
the money was to be paid, writing to the Governor of New
York in 1797 that the Canadian Cayugas had not received
their fair proportion in a previous payment and proposing
to make the sum up to them at the next payment. Kvery-
thing mdicates that down to the division the money was
regarded as payable to and was paid to and divided among

Y

-

Caytughs, who are in fact the greater part of that people,
is founded in the elementary principle of Justice that re-
quires us to look at the substance and not stick in the bark
of the legal form.

But there are special circumstances making the equi-
table elaim of the Canadian Cayugas especially strong,

In the first place, the Cayuga Nation had no interna-
tional status. As has been said, it existed as a legal unit
only by New York law. It was a de faceto unit, but de jure
was only what Gireat Britain chose to recognize as to the
Cayugas who moved to Canada and what New York recog-
nized as to the Cayugas in New York or in their relations
with New York. As to the annuities, therefore, the Cayu-
gas were a unit of New York law, so far as New York law
chose to make them one. When the tribe divided, this
anomalous and hard situation gave rise to obvious elaims
according to universally recognized prineciples of justice.

In the second place, we must bear in mind the depend-
ent legal position of the individual Cayugas. Legally
they eould do nothing except under the guardianship of
some sovereign. They could not determine what should
be the nation, nor even whether there should be a nation
legally. New York continued to deal with the New York
Cayugas as a *‘ nation.” Great Britain dealt with the
Canadian Cayugas as individuals, The very language of
the treaty was in this sense imposed on them. What to
them was a covenant with the people of the tribe and it
posterity had to be put into legal terms of a covenant with
a legal unit that might and did come to he but a fraction of
the whole. Ameriean Courts have agreed from the bhegin-
ning in pronouncing the position of the Indians an anom-

alous one. Miller J,, in United States v. Kagama, 118

U. B. 375, 381. When a situation legally so anomalous

is presented, recourse must be had to generally recognized

principles of justice and fair dealing in order to determine

the rights of the individuals involved. The same consider-

ations of equity that have repeatedly been invoked by
T10760—26——2

tl]e.%’l«'u;ms as a people. The claim of the Canadian
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the conrts where striet regard to the legal personalii@of a

corporation would lead to inequitable results or to Tesults
contrary to legal poliey, may be invoeked here,
CAses courts have not hesitated to look behind the legal
person and consider the human individuals who were the

In such

real heneficiaries. Those considerations ave even Ill.nl'(' eo-
gent where we ave dealing with Indisns in n state -..:i [ltl;lll—
age toward the sovereign with whom .Ihvy were treating.
There is the more warrant for so doing under the terms
of the treaty by virtue of which we are sitting. It pro-
vides that decision shall be made in m-vnnl!mwv wiII? prin-
ciples of international Inw and of e-qnfty. }ivﬂgnhuv
considers that an arbitral tribunal is justified in reaching
a decision on universally recognized prineiples of justice
where the terms of submission are silent as to the grounds
of decision and even where the grounds of decision are
expressed to be the ** prineiples of international law.l” He
considers, however, that the appropriate formula is 1-h_m
‘“ international law is to be applied with equity.”” 7Traité
théorique et pratique de Uarbitrage international, § 303,
It is significant that the present treaty uses the phrase
* prineiples of international law and equity.”” When used
in a general arbitration treaty, this can only mean to pro-
vide for the ]al.:‘i.‘-'l'hi]il'}' of anomalous cases sueh as the
present. . : ‘
An examination of the provisions of arbitration treaties
ghows a recognition that something more than the striet
law must be wsed in the grounds of decision of arbitral
tribunals in eertain eases; that theve are eases in which—
like the eourts of the land—these tribunals must find the
grounds of decigion, must find the right and the law, in
-u"vm-l'al considerations of justice, equity, and right {hu.]ing
:L’.I!itlt-q'l by legal analogies and by the spirit and l‘t.‘t'f‘l\l'H{
principles of international law. Such an examination
shows also that mueh diserimination has been used in in-
eluding or not ineluding ** equity " among the grounds of

decicion provided for. In general, it is used regularly in

11

zvnﬁ claims arbitration treaties. As a general proposi-
tion, it is not used where special questions arve referred for
arbitration.
Three arbitration treaties between Great Britain and
the United States contain provision for decision in ae-
cordance with “ equity '’ or ** justice '': The elaims Clon-
vention of 1853, Artiele I (1 Malloy, Treaties, 664), using
the words ** according to justice and equity "'; the Claims
CUonvention of 1896, Article II (1 Malloy, 766), calling
for ** a just decision '; and the Agreement for Peeuniary
Claims Arbitration, 1910, Article VI (3 Malloy, 2619),
preseribing decision ‘‘ in accordance with treaty rights,
and with the principles of international law and of
equity.” These are general claims arbitrations. They
should be eontrasted with the arbitration agreements be-
tween Great Britain and the United States in whieh there
i8 no provision for equity as one of the grounds of deeision,
Articles TV, V, and VI of the Treaty of Ghent provide for
arbitration as to the islands on the Maine boundary, as to
the northeastern boundary, and as to the river and lake
boundary. The arbitrators ave to decide * according to
such evidence as shall be laid before them." Here the
questions were of faet only. Henee in an arbitration of
specifie questions, all provigion as to equity is omitted, So
also in the Regulations for the Mixed Courts of Justice
under the Treaty of April 7, 1862 (1 Malloy, 681), Article
I, the arbitrators are to * act in all their decisions in
pursuance of the stipulations of the aforesaid treaty,”
This was a special tribunal under a treaty for abolition
of the slave trade. The contrast with the provisions of
the treaties for general claims arbitrations is noteworthy,
Bo also in the Fur Seal Arbitration Convention of 1892
(1 Malloy, 746), Articles I, VI; the Alaskan Boundary
Convention, 1903 (1 Malloy, 787), Articles I, II1, 1V :
and the Agreement for the North Atlantie Coast Fisheries
Arbitration (1 Malloy, 833), Article 1. In eéach of these
certain specific questions were submitted. These agree-
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ments are either silent as to the grounds of tleni* or
provide simply for a fair and impartial consideration.

In some of the arbitration agreements between Great
Britain and the United States it has happened that clauses
of both types have heen included in one treaty, '!'Int..s'. m
the Jay Treaty of 1794, Article V, has to do with arbitra-
tion of the Maine boundary. In that matter the arbi-
trators are to deeide ** according to such evidence as shall
be laid before them . But Article V11, pro-
viding for arbitration of claims, requires a decision ** ac-
cording to the merits of the several cases, and to ']H.“%Hitt'.
equity, and the law of nations,”” (1 Moore, Imoru:.nmnul
Arbitrations, 5, 321.) Again in the Treaty of Washington,
1871, Art. XXXI1V, and following, providing for arbi-
tration of the San Juan water boundary, call for deei-
sion ‘‘ in accordance with the true interpretation of the
Treaty of June 15, 1846."" 1 Moore, International Arbi-
tmlin;ls, 227. Also in the same treaty, Article VI, sub-

L . w

mitting the Alabama Claims, provides three carefully

formulated rules, agreed on expressly by the parties, and
requires decision by those rules and ‘‘ such principles of
international law, not inconsistent therewith, as the arbi-
trators shall determine to have been applicable to the
ease,”” Bo also in Article 11, as to e¢laims governed by rules
agreed upon, the arbitrators are to examine and decide
“ impartially and carefully.”” On the other hand, in
Article XXIII, providing for the arbitration of fishing
claims, the decision is to be ** acecording to justice and
equity.”” (1 Malloy, 710, 714.) Here the careful diserimi-
nation, according to the subject matter dealt with, in the
several articles of the same treaty, speaks for itself,
Arbitration treaties of and with Latin American coun-
tries before 1910 (the date of the treaty here in question)
tell the same story. Of these, some provide for decision
according to international law, equity (or justice), and
treaty provisions. BSuch are (with slightly varying
language) : Arbitration Convention between the United
States and Mexico. 1839. 1 Malloy, 1101, Art. IV (arbi-

S ——

tm% of elaims) ; Ecuador-United States, 1862, 13 St.
L. 631; Peru-United States, 1863, 13 St. 1. 639, Art
IIT; United States-Venezuela, 1866, 13 St. 1. 713, Art.
I'; Mexico-United States, 1868, 1 Malloy, 1128, Art. 1:
Guatemala-Mexico, 1888, 71 Br. & For. State Pap. 255,
Art. IV; United States-Venezuela, 1892, 28 St. L. 1183,
Art. III; Chile-United States, 1892, 27 8t. L. 965,
Art. IV; Guatemala-Honduras, 1895, 77 Br. & For.
Ntate Pap. 530, Art. VI: Mexico-Venezuela, 1903, Man-
ning, Arbitration Treaties among the American States,
343, Art. I (arbitration of all pending claims): Brazil-
Peru, 1904, U. 8. Foreign Relations, 1904, p. 111,
Art, TII (general eclaims arbitration) : Argentina-
Brazil, 1905, 3 Am. Journ. Int. Law, Suppl. p. 1, Art,
X (general arbitration); Brazil-Peru, 1909, Manning,
450, Art. IX (general arbitration ). It will be noted that
these words are used where no specific claims are in
question, but there is a general arbitration of elaims of all
kinds. In other cases the treaty speaks only of justice
and equity. Such are: COosta Rica-Nicaragua, 1854,
Manning, 31, Art. II1; New Granada-United States,
1857, 1 Malloy, 319, Art. I; Chile-United States, 1858, 12
St. L. 1083; Paraguay-United States, 1857, Manning, 145,
Art. 11; Costa Rica-United States, 1860, 12 St. L. 1135,
Art. IT; Peru-United States, 1868, 16 St. 1. 751, Art. L;
Chile-Peru, 1868, Manning, 78: United States-Venezuela,
1886, Manning, 150, Art. VI; Mexico-United States, 1902,
32 St. L. 1916; Brazil-United States, 1902, U. 8. Treaty
Series, No. 413, Art. I. Here it is significant that eight
of the ten arbitrations between the United States and
Latin Ameriean States, in which, because of the difference
in legal systems and technique of decision, it was expe-
dient to give some latitude to the Tribunal. In this con-
nection the treaty between the United States and Vene-
zuela in 1903 (U. 8. Treaty Series, No. 420) is especially
significant, It requires decision ** upon a basis of abso-
lute equity, without regard to objections of a technical
character or of the provisions of loeal legislation.” (As
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to what this meant, see Ralston, Intermational :\"‘-ml
Law and Procedure, 69-71.) In other eases, the lafguage
shows that the arbitrator was to be no more than an
amiable compositewr: Honduras-Salvador, 1880, Man-
ning, 1115, Art. V (** just and expedient ') ; Honduras-
Nicaragua, 1894, Manning, 211, Art. I1 (5); Honduras-
Salvador, 1895, Manning, 216, Art. II; Chile-United
States, 1909, U. 8. Treaty Series, No. 535% (*“ as an
amiable compositeur '’ ),

In the treaties eited, to whieh the United States has
been a party, it will be noted how diseriminatingly the
How can it be said that the phrase
"i8 of no significance when the

language is chosen.
““ principles of equity '
different phrases are shown to have been so earefully
chosen to fit different oecasions?

This conelusion is borne out even more when we exam-
ine the arbitration treaties of and with the Latin Ameri-
can Btates in which no referenee is made to equity. In
some of these no reference is made to grounds of decision:
Mexico-United States, 1897, 30 St. L. 1593 (a limited
arbitration of specific issues of law and faet raised by
prior diplomatie correspondence); Peru-United States,
1898, U. 8, Treaty Series, No. 286 (limited arbitrations
of the amount of indemnity only—all other questions
excluded) ; Haiti-United States, 1899, Manning, 282
(speeial agreement to submit one elaim of a eitizen of the
United States to one of the Justices of the Supreme Court
of the United States); Guatemala-United States, 1900,
Manning, 288, Art. I (rvefers ** questions of law and fact "
as to one speeific claim) ; Niearagua-United States, 1900,
2 Malloy, 1290 (reference to specific claims. as to the
amount of indenmity only—question of liability expressly
exeluded) ; Salvador-United States, 1901, U, S. Treaty
Neries, No. 400 (specific elaims, the issues having already
been defined by diplomatie correspondence) ;: Dominiecan
Republic-United States, 1902, Manning, 320 (special arbi-
tration of one elaim on defined points) ; Dominican
Republie-United States, U. 8. Treaty Series, No. 417

(st I arbitration as to terms of payment of agreed
indenfhity). In each of these cases the United States was

a party, and the nature of the arbitration shows why it
is that reference to gemeral grounds of decision was
omitted.

In another type of case provision is made for decision

according to international law or *“ public law’ and tres-
ties. Colombia-United States, 1874, 1
Foreign Rel. U. 8., 427, Art. Il (but here these gon
eral grounds were supplemented hy special stipulations).
In another type, the grounds of decision are expressly
restricted to ‘““the rules of international law existing at
the time of the transactions complained of’: Haiti-
United States, 1884, 23 St. L. 785, Art, IV (reference
to two special claims of citizens of the United States to
one of the Justices of the Supreme Court of the United
States; naturally it was sought to restriet the scope of
his choice of grounds of deeision). In another group
of treaties, the decision is to be “‘according to the prin-
ciples of international law.”” Sueh are: Brazil-Chile.
1899, Manning, 259, Art. V: Argentina-Uruguay, 1899,
94 Br. & For, State Pap. 525, Art. X : Argentina-Para-
guay, 1899, 92 Id. 485, Art. X; Argentina-Bolivia, 1902
Manning 316, Art. X; Argentina-Chile, 1902, Manning,
428, Art. VIII; Costa Rica-Ghuatemala-Honduras-Nicar-
agua-Salvador, 1907, 100 Br. & For. States Pap. 836,
Art. XXI American
Court of Justice as a Permanent Court of Arbitration),
But these treaties (except the last) add that the terms
of submission may otherwise provide, thus taking eare

Such a case is:

(treaty establishing the Centrai

of the possibility of anomalous situations. One treaty,
Bolivia-Peru, 1901, 3 Am. Journ. Int. Law, Suppl. 378,
Art, VIII, requires ‘‘striet obedience to the
of international law.”
of treaty, there is minute specification of the exaet grounds
of decigion. Sueh are Bolivia-Peru, 1902, Manning, 334 .
Costa Rica-Panama, 1910, 6 Am. Journ, Int. Law. Suppl.
p. 1. Each is a boundary arbitration,

plineiples
In another type of this species
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In these treaties of and with Latin-Ameriean St , A8
in the case of treaties between Great Britain and the
United States, it happens sometimes that different provi-
sions as to the grounds of decigion are made in different
articles of the same treaty. Thus: Colombia-Eenador,
1884, Manning, 140 (Art. 1. “impartiality and justice,’’
Art 11, ** in accordance with the principles of interna-
tional law and the legal principles established by anal-
ogous modern tribunals of high authority’’); Eeuador-
United States, 1893, 28 St. L. 1205, (Arvt. 1T (1) * under
the law of nations,” Art. IV, soeh damages ** as may be
and equitable ""—an arbitration of one specified
¢laim) ; United States-Venezuela, 1908, U. S. Treaty
Series, No. 522% (Art 1 * under the prineiples of inter-
national law,”” Art 11 whether ** manifest injustice ' was
done, Art. ITI “ on its merits in justice and equity,’ Art,
V ““in accordance with justice and equity ). This dif-
ferent language for different situations speaks for itself,
It should be said also that the language of treaties with
Continental powers, hoth prior and subsequent to 1910,
to which the United States is a party, entirvely sustains the
conclusions to which the examination of the treatios with
Great Britain and with Latin-American States must lead.
(See United States-Norway, 1921, 3 Malloy, 2749, Art. 1;
Allied Powers-Germany, 1920, 3 Malloy, 3469, Art. 299
(b); Allied Powers-Hungary, 1921, 3 Malloy, 3644, Art,
234 (b); United States-Great Britain Portugal, 1891, 2
Malloy, 1460, Art, 1; United States-Germany-Great Brit-
ain, 1899 2 Malloy, 1589, Art. 1.) ]

Under the first and second Hague Conventions for the
acific Settlement of International Disputes (32 St. L.
1779, Art. XLVIIL; 36 St. L. 2199, Axrt. LXXIII) there
is to be a special compromis in each arbitration which is to
provide as to the basis of decision. But wide powers of
determining the basis of decision are insured hy Art. 48.
Also Art. 38 of the Statute of the Permanent Court of
[nternational Justice (1920) provides specially that the
court may decide ex aequo et bono, if the parties agree

Just
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the As Anzilotti points out, however, that much-
eriticized provision is meant for cases such as we have seen
above, which eall, not for prineiples of equity, but for a
Anzilotti, Corso di diritto inter-
Sueh a power is not necessarily

degree of compromise.
nazionale, 64 (1923),
nonjudicial, as Magyary asserts. Die internationale
Schiedsgerichtsbarkeit im Volkerbunde, 151-2 (1922).
But it is a different thing from what we invoke in the
present case—namely, general and universally admitted
principles of justice and right dealing, as against the
parsh operation of striet doetrines of legal personality in
an anomalous situation for which such doetrines were not
devised and the harsh operation of the legal terminology
of a covenant which the covenantees had no part in fram-
ing and no capaeity to understand. Tt is enough to cite
the opinions of Merignhac ( Traité théorique et pratique de
Parbitrage international, §§ 294-305), Bulmerineq (Die
Staatsstreitigheiten und ihve Entscheidung ohne Krieq, §
11, Holtzendorff, Handbuch des Vialkerreehts, VI, 42). and
Lammasch (e Lehve von der Schiedsgerichisbarkeit in
threm ganzen Umfange, 11, 179-181, 185),

It remains to consider the United States-Norway Ar-
bitration Award, 1922, (17 Am. Journ. Int. Law, 362, ff.).
By Article [ of the agreement under which that award
was made, the decision was to be in aceordanee with the
principles of law and equity. The meaning of this phrase is
digeussed on pages 3831385, Construing Article LXXIIT
of the Hague Convention for the Settlement of Inter-
national Disputes (1907) and Article XXXVII of the
Convention of 1908, the Tribunal eonsiders, rightly as we
conceive, that the word droit, as used in those articles
has a broader meaning than that of “‘law” in English, in
its restricted sense of an aggregate of rules of law. It
quotes Lammasch to the effect that the arbitrator should
‘“decide in aceordance with equity, ex aequo et bono, when
positive rules of law are lacking.” 1t then says of the
words ‘‘law and equity’’ in the agreement under which it
was sitting: ‘““The majority of international lawvers seem
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to agree that these words are to be understood tgggemn
glc-m-ml prineiples of justice as distingnished from uﬂpur-
tieular system of jurisprudence or the municipal law of
any state™ (p. 384). Not only is this the weight of opin-
won, but it is amply borne out by the language of arbitra-
f?ull treaties as adapted to the different sorts of arbitra-
tion and the types of questions which they present. The
letter of Seeretary Hughes to the Norwegian Minister, of
date February 26, 1923 (17 Am. Journ. Int. Law, 287
289), in which he protests as to certain features of the
award, ¢hallenges the rule of international law found by
the Tribunal and applied to the case, But it does not con-
test or refer to the Tribunal's construetion of the words
“lfnw and equity,”" as used in the agreement: nor do we
t!lmk that construetion is open to question. Our conclu-
sion on this branch of the cause is that, according to gen-
eral and universally recognized principles of justiee znﬁl
the analogy of the way in which English and American
courts, on proper occasions, look behind what in sueh
faHOS!iuj'qu ““the corporate fietion’" in Hu'inhﬂ1wﬂauﬁ
Justice or of the policy of the law (Daimler Company
Ltd., v. Continental Tyre and Rubber Company I.lal‘
II’IHHS] 2 A, U, 307, 315-316, 338 ff: 1 Clook r.('lu.l'lmra.-
tions, 8 ed. § 2), on the division of the Cayuga Nation the
(ju‘\'u_-.--;zl [ndians permanently settled in ('dﬁmla became en-
titled to their proportionate share of the annuity and ilnt
such share ought to have been paid to them from 1810 ‘1
the present time, - ’
.] :‘IIT it is not necessary to rest the case upon this prop-
osition. It may be restod upon the striet legal basis llil'
“-\r'i'irlr LX of the Treaty of Ghent, and in our jiuls.{n.u-nl
is to be decided by the application of that ('u;.'t'lmllt .lu
the equitable claim of the Canadian Cayvugas -tu their
share in the anmuity. Rsigem -
Article IX of the Treaty of Ghent, so far as material
reads as follow: * The United States of .\nu-ria'&.t t‘-ll-.
gage to put an end, immediately after the ratification of
the present treaty, to hostilities with all the tribes ﬁr
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nati of Indians with whom they may be at war at the
time of sueh ratification ; and forthwith to restore to sueh
tribes or nations, respeetively, all the possessions, rights,
and privileges which they may have enjoyed or been
entitled to in one thousand eight hundred and eleven,
previous to such hostilities.”” The former portion of this
covenant clearly refers to the Indian tribes on the pub-
lic domain of the United States known then as the West-
ern Indians, and was so congtrued by the United States,
which proceeded to make special treaties of peace with
those tribes. On its face the remainder of the covenant
seems to apply squarely to the Canadian Cayugas, who had
been actually in the receipt and enjoyment of their share
of the anmuity from the Treaty of 1795 down to the eve
of the war of 1812, In the answer of the United States

there is an elaborate and ingenious argnment, based upon
the history of the negotiations leading to Article IX, on
the basis of which we are asked to hold that the article
was only a *‘ nominal *' provision, not intended to have

any definite application. We can not agree to such an
interpretation. Nothing is better settled, as a eanon of
interpretation in all systems of law, than that a clause
must be so interpreted as to give it a meaning rather than
g0 as to deprive it of meaning. We are not asked to
choose between possible meanings. We are asked to re-
jeet the apparent meaning and to bold that the provi-
gion has no meaning. This we eannot do. We think the
covenant in Artiele 1X of the Treaty of Ghent must be
construed as a promise to restore the Cayugas in Canada
who elaimed to be a tribe or nation and had been in the
war as such, to the position in which they were prior to
the division of the nation at the outbreak of the war. It
was a promise to restore the situation in which they re-
ceived their share of the money covenanted to be paid to
the original undivided nation. There are but two al-
ternatives, each quite inadmissible under every-day rules
of interpretation. One is that the promise has no mean
ing but was, as it was urged in argument, a provision in-
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serted to save the face of the negotiators. The gher is
that the tribe or nation must be taken to be the t-ﬁ of
New York law, not the Oanadian Cayugus as British
nationals. As to this interpretation, the remark of Chief
Justice Fuller, in Burthe v. Dennis, 133 U, 8. 514, 520-21,
is pertinent. He says: ** It would be a remarkable thing
and we think without precedent in the history of tliplnj
macy, for the Government of the United States to make
a treaty with another country to indemnify its own eiti-
zens for injuries received from its own officers.” It would
hr= no less strange and unprecedented for the United
H.tutun to covenant with another power to restore the
rights of its own nationals under its exclusive protection.
In order to give this portion of the article any meaning,
we must take it to promise that the Indians who had
gone to Canada and had sided with Great Britain on the
splitting up of the original nation, were to be put in the
status quo as of 1811, even if legally the New York Cayuga
organization was now the nation for the striet legal .lllli'—
poses of the covenant in the Treaty of 1795,

I_n 1843, in a letter to the then Governor of New York
written on behalf of the New York Cayugas with I't'f't'l'—.
ence to the division of the annuity between the Cayugas
I‘t'rl'lulilllill: in New York and those who had gone to the
West, Peter Wilson, an educated Cayuga, and one of the
sachems of the New York nation, said: *‘ The vmi'.:r::ti.nt:
party of the New York Cayugas have invited the Canadian
Indians to come over and accompany them to the Western
country, al.u.i we are apprehensive they will represent these
as composing a part of their party having claims to the
m.nm-_\'u of the Cayuga Nation arising from the :uumili@
of the State of New York, which elaim we do not rw-mr.-
n?m-." Further on he adds: ** We wish vour u_‘?;n-u-ilt'lanf‘\'
(.ll.ﬁfi‘lll".”_\' to understand that the ( ‘a.\'u;::l;e residing in a
h”‘f‘l.h'.’“ country, to-wit, Canada, have no just or legal
claim to any part of the annuities arising from this State,”’
Illl'!'(', i its original form, the objeetion of the New York
Cayugas to participation by the Canadian Cayugas rests

3

on thkgoroposition, obviously inadmissible, if for no other
reason, in view of Art. IX of the Treaty of Ghent, that
the Canadian Cayugas reside in a foreign country. Six
years later (1849), when the Canadian Cayugas were
pressing their elaim to a sharve before the Legislature of
New York, the objection was rested on the ground of an
agreement at the time of the division of the nation,
whereby, to use Wilson's own words, ** it was mutually
agreed that thereafter they should no longer participate
in the annuities or emoluments flowing from the govern-
ments they were to oppose; but each division should take
the whole from the government which it is allied
* that all property and interest on the British
side should belong to the British Indians, while the prop-
erty and interests on the Ameriean side must be the sole
property of the American [roquois.”” This is a plausible
theory and, urged dramatically and with much detail of
cireumstance in Wilson's speech in 1849, it has un-
doubtedly played a controlling part in the subsequent
denials of the elaims of the Canadian Cayugas. But with-
out adverting to the mystery that surrounds the speech
itself, for it is not established that it was ever delivered,
and conceding certain circumstances that appear to con-
firm it. we are of opinion that it has no foundation beyond
the admitted division of the nation on the eve of the War
of 1812, and the fact that during and after that war the
Oanadian Cayugas did not participate in the division of
In reality the circumstances do not go
beyond this. If there had been more, Wilson certainly
would have said so in 1843, His letter of that date is too
prolix to justify an assumption that he left out anything
he knew that had a bearing on his case. Certainly he
would not have left out the one conelusive argument in his
armory, Moreover, it ought to have been possible to estab-
lish a point of such importance by something more than
the assertion in Wilson’s speech. The only other evidenee
is a statement in a report of the Committee on Indian
Affairs to the Senate of New York, in 1849, that the
Counecil in which * that agreement was made, if any,"

to
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that the tribe or nation must be taken to be the ¢ of
New York law, not the Canadian Cayugas as British
nationals. As to this interpretation, the remark of Chief
Justice Fuller, in Burthe v. Dennis, 133 U. 8. 514, 520-21,
is pertinent., He says: ** It would be a remarkable thing,
and we think without precedent in the history of diplo-
macy, for the Government of the United States to make
a treaty with another country to indemnify its own eiti-
zens for injuries received from its own officers.”” It would
be no less strange and unprecedented for the United
States to covenant with another power to restore the
rights of its own nationals under its exclusive protection.
In order to give this portion of the article any meaning,
we must take it to promise that the Indians who had
gone to Canada and had sided with Great Britain on the
splitting up of the original nation, were to be put in the
status quo as of 1811, even if legally the New York Oayuga
organization was now the nation for the striet legal pur-
poses of the covenant in the Treaty of 1795,

In 1843, in a letter to the then Governor of New York,
written on behalf of the New York Cayugas with refer-
enee to the division of the annuity between the Cayugas
remaining in New York and those who had gone to the
West, Peter Wilson, an edueated Cayuga, and one of the
sachems of the New York nation, said: ** The emigrating
party of the New York Cayugas have invited the Canadian
Indians to come over and accompany them to the Western
country, and we are apprehensive they will represent these
as composing a part of their party having claims to the
moneys of the Cayuga Nation arvising from the annuities
of the State of New York, which claim we do not recog-
nize,” Further on he adds: ** We wish vour ¢ XI‘I‘“i'III.'_\'
distinetly to understand that the Cayugas residing in a
foreign country, to-wit, Canada, have no just or legal
claim to any part of the annuities arising from this State."
Here, in its original form, the objeetion of the New York
Cayugas to participation by the Canadian Cayugas rests

serted to save the face of the negotiators. The rﬂ' i8
ity

2

on thkgoroposition, obviously inadmissible, if i'fnr no other
reason, in view of Art. IX of the Treaty of Ghent, t_..hnt
the Canadian Cayugas reside in a foreign country. Bix
vears later (1849), when the Canadian Cayugas were
-pl'f':-mi'll}.! their elaim to a shave before the l.ruiﬁla.ﬂurf_- of
New York, the objection was rested on the ground of an
agreement at the time of the division of the nation,
whereby, to use Wilson's own words, ‘it was mutually
il;{l‘t!t'{l‘”'litl thereafter they should no longer participate
in the annuities or emoluments flowing from the govern-
ments they were to oppose; but each division should take
the whole from the government to which it is allied
*» * * that all property and interest on the British
side should belong to the British Indians, while the prop-
erty and interests on the Ameriean side must be the sole
I;)!‘i"lp('.l'f}’ of the American Iroquois.”” This is a plz-iuefihltz
theory and, urged dramatically and with unulr.h detail of
sireumstance in Wilson's speech in 1849, it has un-
doubtedly played a controlling part in the subsequent
denials of the elaims of the Canadian Cayugas. But with-
out adverting to the mystery that surrounds the speech
itself. for it is not established that it was ever delivered,
and conceding certain cirenmstances that appear to con-
firm it, we are of opinion that it has no foundation Iu-)-'u_ml
the admitted division of the nation on the eve of the War
of 1812, and the faect that during and after that war the
Canadian Cayugas did not participate in the division of
the payments. In reality the circumstances do not go
bevond this. If there had been more, Wilson certainly
would have said so in 1843, His letter of that date is too
to justify an assumption that he left out anything

prolix ; :
Certainly he

he knew that had a bearing on his case. )
would not have left out the one conelusive argument in his
armory. Moreover, it ought to have been possible to estab-
lish a.lmiut of such importance by muw_tlning more than
the assertion in Wilson's speech. The only other m'ulm‘u'e
is a statement in a report of the Committee on Indian
Affairs to the Senate of New York, in 1849, that the
Couneil in which *‘ that agreement was made, if any,”
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had been graphically deseribed to the mlnmittm’”’ an
Onondaga Chief. It is clear enough from the whole“report
that the committee, at the least, was skeptical as to the
alleged agreement. Certainly the whole eonduet of the
Canadian Cayugas from the conclusion of the War of
1812 was inconsistent with it. We are satisfied that they
held the counterpart of the Treaty of 1795 from a time
soon after its execution to the present, when they produee
it before us. There is clear evidence that after 1815 their
chiefs made repeated visits to New York claiming a share
and vouehing their possession of the counterpart upon
which, by the terms of the treaty, receipts for payment
were to be indorsed. Almost immediately upon the elose
of the war they urged upon the British Colonial Office that
they were no longer receiving their sharve of the annuity,
as they had received it before the war, In 1819 they dis-
cussed their elaim in a eouneil and eonsidered retaining
counsel to present it, In 1849 they presented it by peti-
tion to the Legislature of New York, and continued to
press it at intervils from that time. No one but Wilson
testities (if his speeeh may be called testimonyv) to the
agreement of partition,
is palpably erroneous.

His speech, in many of its details,
The cireumstances and the con-
duet of the parties are at variance with it, It can not be
that, if this solid and eonclusive ground for exeluding the
Canadian Cayugas had existed, the ground of excluding
them from a sharve in the annuity would have been doubtful
in 1849,

We have next to consider whether the elaim of Great
Britain, on behalf of the Canadian Cayugas, that the latter
should share in the payments of the annuity covenanted to
be paid to the original Cayuga Nation, is barred by Ar-
ticle V of the Claims Convention of 1853. That artiele
reads:

“The high contracting parties engage to consider the
result of the proceedings of this commission as a full, per-
feet, and final settlement of every elaim upon either Gov-
ernment arising out of any transaetion of a date prior to
the exchange of the ratifications of the present conven-

Indian Affairs.

tion { further engage that every such elaim, whether or
not tht same may have been presented to the notice of,
made, presented, or laid before the said eommission, shall,
from and after the conclugion of the proceedings of the
said eommission, be considered and treated as finally
settled, barred, and thenceforth inadmissible."

On behalf of Great Britain it is eontended that Artiele
V must be construed in conneetion with Artieles I and 11
The United States, on the other hand, contends that Ar-
ticle V is eomplete and unambiguous and hence ealls for
no interpretation, but must be applied according to its
plain terms,

1t will be noted that in order to be barred the claim must
have (1) * arisen,” and (2) arisen out of * transactions "’
prior to the ratifieation of the convention. No doubt the
Treaty of 1795, the division of the Cayuga Nation, and the
Treaty of (thent are ** transactions '’ prior to 1853 But
if no elaim against the United States had ** arisen " in
1853, there was no elaim to be barred by the terms of Ar-
ticle V, which does not purport to apply and certainly
ought not to be eonstrued as applying to claims to arise
in the future, even if in part out of past transactions. If,
as the United States insists, we must apply the language
of Article V as it stands, the word ** arise '’ is quite as 1m-
portant as the word ** transactions,”” and we must look to
the transactions that are decisive for the ** arising '’ of the
elaim, as one cognizable before an international tribunal,
in order to determine whether the claim before us is
barred.

What, then, are the grounds on which liahility of the
United States must be based, and what is the date of the
“transactions’ from which a elaim *“‘arises’ in which that
liability may be asserted?

First, we must ask whether the United States would
be liable directly and immediately on the basis of the
Treaty of 1795. It has been urged upon us that the United
States would be liable upon that treaty on three grounds:
(1) That the treaty is legally a Federal, not a New York,
treaty, made in the presence of a Federal Indian agent;
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(2) that the treaty has to do with a matter of exclugively
Federal cognizanee, under the Constitution of t!u-'ﬁnit.ml
States, and so must be presumed to have been executed
under competent Federal authority, since the alternative
would be that the treaty would be void: (3) that in any
event the interest of the United States in the treaty, as
one dealing with a matter of Federal cognizance under
the Constitution of the United States, is such as to make
the United States diveetly and immediately liable upon
the treaty, even if it is the contraet of the State of New
York.

We are unable to assent to any of these propositions.
Neither in form nor in substance was the Treaty of 1795
a Federal treaty ; it was a contract of New York with re-
spect to a matter as to which New York was fully compe-
tent to contraet. In form it is exclusively a New York
contract. The negotiators derived their authority from
the State Legislature and purported to represent the
State only, The United States does not appear anywhere
in the negotiations nor in the treaty, The United States
Indian agent, who was present, at the request of the
Indians because they had confidence in him, appears as a
witness in his personal, not his official, capacity. Nor
was the subject matter one of Federal cognizance. The
title of the Cayuga Indians, one of oceupation only, had
been extinguished by the Treaty of 1789, which ceded
the lands of the Cayugas to New York, providing for a
reservation, which, we think, must be taken to have been
held of New York by the nation. It is argued that the
language of the treaty is rather that of a common-law
reservation, so that the reserved land was reserved out
of the grant. As to this, we are satisfied with the obser-
vations of Gray, J., in Jones v. Meehan, 175 U. 8. 1, 11:
““The Indians * * * are a weak and dependent peo-
ple, who have no written language and are wholly unfa-
miliar with all the forms of legal expression, and whose
only knowledge of the terms in which the treaty is framed

is that imparted to them by the interpreter * * ..

the nht.\' must therefore be econstrued not aceording to the
technical meaning of the words to learned lawyers, but
in the sense in which they would vnaturally be understood
by the Indians.” We think the treaty meant to set up
an Indian reservation, not to reserve the land from the
operation of the eession. Such a construction is indi-
eated by Mavshall, €. J., in Cherokee Nation v, Georgia,
5 Pet. 1, 17.

That treaty (17T89) was made at a time when
York had authority to make it, as successor to the Colony
of New York and to the British Crown. Long before the
Revolution, the country of the Six Nations had been
treated as ** appendent to the government of New York.”
Baldwin, J., in Cherokee Nation v, Georgia, 5 Pet. 1, 35.
It was for the Legislature of New York to say who could
bind the Caynga Nation as a New York entity, The sub-
sequent treaties of 1790 and 1795 purported simply _l.u
confirm the original treaty and were made because of dis-
satisfaction of the Indians, not because of any legal inva-
lidity. The cases cited to us with respeet to Indians on
the l.mhlin- domain of the United States or on lands relin-
guished by some or other of the original thirteen States
The distinetion is made elear in Dana’s

Klements of luternational Law, § 38
“ It is important to notice the

New

nre not in ]H_liIIT.

note to Wheaton,
(8 ed. 60). He says:
underlving faet that the title to all lands ogeupied by the
Indian tribes beyond the limits of the thirteen orviginal
States, is in the United States. The Republic acquired it
by the treaties of peace with Great Dritain, by cessions
from France and Spain, and by relinquishments from the
several States.”’ See also Seneea Nation v. Appleby,
127 App. Div. 770. The title of New York here was inde-
pendent of and anterior to the Federal Constitution. At
the time of the Treaty of 1795, the Cayuga Indians held
the reservation of New York and the dealings of New
York with the Cayuga Nation as a New York entity and
with respect to lands held of New York were a mat ter for
that State only. See Marshall, C. J,, in Cherokee Nation
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v. Georgia, 5 Pet, 1, 16-18; Nelson, J., in Fellows v;ﬂack-
smith, 19 How. 366, 369; 3 Kent, Commentaries, 380-386;
Beecher v. Wetherbee, 95 U, 8. 517, 525, and State deci-
sions there cited; Seneca Nation v. Christie, 126 N. Y.
122; Jemison v. Bell Telephone Co., 186 N. Y. 493, 498,

We must hold that the Treaty of 1795 was a contract
of the State of New York and that it was not & contract
on a matter of Federal econcern or in which the Federal
Government had an interest. Indeed the faet that it has
stood unchallenged as a New York contract for over a
century and that New York has gone on for the whole of
that time dealing with the provisions of the treaty and
with the legal position of the Cayuga Nation as matters
of New York law, speaks for itself. This Tribunal can
not know more as to what is a Federal treaty and what
a New York treaty than the United States and the State
of New York.

[f the treaty of 1795 is a contract of the State of New
York, the United States would not be liable merely on the
basis of a failure of New York to perform a covenant to
pay money. This proposition is established by repeated
decisions of international tribunals: Thornton, Umpire,
in Nolan's Case, 4 Moore, International Arbitrations, 3484 ;
Thompson's case, Ibid.; Bainbridge, commissioner, in La
Guaira Eleetrie Light and Power Company’s Case, Rals-
ton, Venezuela Arbitrations of 1903, 178, 181-2; Thom-
son-Houston Electrie Company’s Case, Id. 168-9; Schweit-
zer v. United States, 21 Ct. CL 303; Florida Bond Cases,
4 Moore, International Arbitrations, 3594, 3608-12. In
the case last cited there is a full discussion by Bates, Um-
pire. See also Ralston, International Arbitral Law and
Procedure, §§ 457-467, pp. 217-221 ; Borchard, Diplomatie
Proteetion of Citizens Abroad, 200. Two dicta, cited to
the contrary on the argument, are readily distinguishable.
What is said in the Montijo, 2 Moore, International Arbi-
trations, 1421, 1439, had no reference to a contract of a
State of a Federal union creating a debt of that State.
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TherMs a violation of a Federal treaty. And the letter
of Secretary Fish, 6 Moore, Digest of International Law,
815-816, had reference to injuries to persons and prop-
erty by the State authorities, not to Federal liability for
debts incurred by the contract of a State.

In the cases in which a Federal Government has been
held upon the contract of a State, there has been (1) an
immediate conneetion of the Federal Government with the
contract as a participant therein, or (2) an assumption
thereof or of liability thervefor, or (3) a connection there-
with as beneficiary, whether in the inception or as
beneficiary of the performance, in whole or in part, or (4)
some direct Federal interest therein. The United States
is in no such relation to and had no such connection with
or interest in the ¢contract of New York with the Cayuga
Nation.

Liability of the United States must, therefore, be
grounded upon Article IX of the Treaty of Ghent, in
which the United States covenanted that the Indians
should be restored to the position in which they were
before the War of 1812, and hence that they should share
in the annuity, as they did before the war. That liability,
in our opinion, did not acerue until, New York having
definitely refused to recognize the claims of the Canadian
Cayugas, the matter was brought to the attention of the
authorities of the United States, and that Government did
nothing to carry out the treaty provision. That situation
and the Treaty of Ghent are the transactions out of which
the claim arises. The earliest date at which the claim ean
be said to have acerued, as a claim against the United
States under International Law, is 1860.

In municipal law, failure of a promisor to perform gives
rise to a cause of action then and there, without more,
But it is otherwise when one State steps in to assert a
claim against another State because the latter is in de-
fault with respeet to some performance promised to a
national of the former. *‘ In the estimation of statesmen
and jurists, international law is probably not regarded
as denouncing the failure of a State to keep such a prom-
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ise, until there has been a rvefusal either to :ul'?!it.:atu
wholly the elaim arising from the breach, or, f;]ﬂ owing
an adjudieation, to heed the adverse deeision of a domestie
court. Upon the happening of either of those events, the
denial of justice 1s regarded as first apparent, Then there
18 seen o failure to respeet a duty of jurisdiction which is
distinet from the breach of the contraect and subsequent
to it in point of time.”” 1 Hyde, International Law, § 303,
pp. 846-T7. See to the same effeet decisions eited in Ral-
ston, International Arbitral Law and Procedure, § 37, pp.
27-29; 6 Moore, Digest of International Law, § 916, pp.
285-9; 1 Westlake, International Law 331-334.

Kven in 1860, the Government of the United States ve
ferred the Indians to New York., Certainly in 1853, when
it was by no means clear that some thing might not yet
be done by the Legislature of New York, an international
tribunal would have said that, while there might have been
n breach of the eovenant, there had not, as yet, been a de-
nial of justice by the United States. For these reasons
we hold that the claim is not barred by Article V of the
Convention of 1853,

[t is urged on behalf of the United States that the
claim should be held to be barred by
no doubt that there has been laches on the part of Great
Britain. The elaim of the Canadian Cayugas to share
in the annuity payments was brought to the attention of
the British Colonial Office immediately after the War
of 1812, and within a few years thereafter was repeatedly
nrged upon the Deputy Superintendent General of In.
dian Affairs in Canada. Yet it was not until 1889 that
the British Minister at Washington presented the claim
to the State Department of the United States. Also it
must be conceded that the case is not as if York
had withheld the money entirely. That State had paid
the whole amount of the annuity each vear, in reliance
upon its anthority to deeide who constituted the **Cayuga
Nation.” There is mueh to be said for an equity in
favor of New York as to payments before the elaim of
the Canadian Cayugas was presented to the legislature

laches. 'l'here is

New

of thagg State, in 1849. But no laches can be imputed
to the Tanadian Cayugas, who in every way open to them
have pressed their claim to sharve in the annuities con-
tinnously and persistently since 1816, In view of their
dependent position, their elaim ought not to be defeated
by the delay of the British Government in urging the
matter on their behalf. Nor can New York be said to
have been prejudiced by the delay after 1849, at which
time the facts of the case had been brought to the notice
of the legislature and a publie commission had reecom-
mended that justice be done. On the general principles
of justice on which it is held in the Civil Law that preserip-
tion does not run against those who are unable to aet,
on which in English-speaking countries persons under dis-
ability are excepted from the operation of statutes of
limitation, and on which English and Ameriean Courts
of Equity refuse to impute laches to persons under dis-
ability, we must hold that dependent Indians, not free
to act except through the appointed agencies of a sover-
eign which has a complete and exelusive protectorate over
them, are not to lose their just elaims through the laches
of that sovereign, unless, at least there has been so com-
plete and bona fide change of position in consequence of
that laches as to require such a result in equity. In the
present case by no possibility ean there be said to have
been a change of position without notice after 1849.
Under all the eireumstances, we think it will be enough
to deny interest on the share of the Canadian Cayugas
in past installments of the annuity and to let the pay-
ments from 1811 to 1849 stand as made.

By the third prayer of the Memorial, Great Britain
secks a declaration that the Canadian Cayugas are en-
titled to the annuity for the future. Great Britain, for
reasons alveady stated, is not entitled to such a declara-
tion. Nor have we jurisdietion to make a declaration that
the Canadian Cayugas are entitled to share in the annuity
for the future. Our powers are limited to a money award,
and we must eonsider how we may frame a money award
80 as to give effect by that means to the substantive rights
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of the parties and reach a just result. Accordingy we
think the award should contain two elements: ¥1) An
amount equal to a just share in the payments of the annu-
ity from 1849; (2) a capital sum which at five per cent
interest will yield half of the amount of the annuity for
the future, Tf by means of an award the United States
is held to pay these sums, we think that Govermment will
have been required to perform the covenant in Article LN
of the Treaty of Ghent so far as specific performance may
be achieved through a money award. The Canadian Ca-
yugas are in a legal condition of pupilage. A sum in the
hands of their quasi guardian sufficient to pay their share
of the annuities for the future will fully proteet them and
give them what they are entitled to under the Treaty of
GGhent.

In explanation of the way in which we have arrived at
the amount of the award, we may say that as to the second
element, we have taken a sum sufficient to yield an income
equal to half of the annuity because the evidence is too un-
certain and controversial and the relative numbers flue-
tuate too much to permit of an exact proportion. Hence,
in the absence of any clear mathematical basis of distribu-
tion, we proceed upon the maxim that equality is equity.
In view of all the evidence we are satisfied that it is not
New York nor the United States that will suffer by reason
of any margin of error. As to the first element, as it is
palpable that in any possible reckoning the Canadian
Cayugas have always been numerically much more than
half the tribe, we feel that we should be quite justified in
awarding sixty per ¢ent of the payments after 1849, But
out of abundant eaution and in view of the faet that New
York actually paid out the whole amount each year under
claim of right, we fix the whole amount, including both the
elements above set forth, at one hundred thousand dollars.

We award one hundred thousand dollars.

Done at Washington, D. C., January 22, 1926,

The President of the Tribunal,
A. NEriNex.

WARHINGTON | QOVERNMENYT FRINTING OFVICS | 1one
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156610-4 (Beecy.)

l/

Dear Mr. Murdochs~

This will acknowledge your letter of October 25
with further reference to the matter of the Pottawatomie claim.

In the first place, I should like to say that

you are under a misconeeption with regard to the position of
the Governments of Great Britain and of Canada in respect teo
the Cayuga and Pottawatomie c¢laims, The Cayuga claim wad dealt
with under the Agreement for Submission to Arbitration of
Pecuniary Claims between Great Britain and United States
of America signed at Washington on August 18th, 1910, The
Government of Canada as a part of the British ire was able
to take advant of this machinery. I should like to point
out that the erence of the claim to the Tribunal was undertaken
solely on the initiative of the Canadian authorities and that all
the work of advocaey of the claim, the appointment of counsel and
so forth, was conducted by the Canadian Govermment through the
Department of Indian Affairs, the Department of External Affairs
and the Department of Justiece. The Department of Indian Affairs
endeavoured to have the same procedure followed in connection
with the Canadian Pottawatomies' claim, but was unable to do so
as the procedures under the Agreement of 1910 above mentioned,
were discontinued., According to my understanding, it would not
be possible to re-cpen such proceedings now, The Canadian Govern
also endeavoured to have the Pottawatomie claim br t before
the courts in the United States and full representations were made
to the United States authorities concerned to that end. The
request of the Canadian Government was very definitely rejected

as the facts and circumstances of the claim remained same,
there does not ncou to be any basis on which diplomatie
exchanges could re~opened now, There is no way in whiech this
Department can have this claim enforeed as suggested by you.
The Department, however, does not wish to interfere with any
action that individuals or groups of Pottawatomies may take
on their own initiative and is prepared to give consent thereto as
rnme r 15&“! the Indian Aet subject to necessary safeguards

Q ons .,

Ottawa, November 2, 1946,
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As previously stated, we shall
to dlscuss the matter with }o’n here a'- the uca:i..‘l:r" -
your next visis,

Yours truly,

(AU
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156610~4

MEMQRAKRU M s November 4, 1946,

MR, _CORX

Purther to my memorandum of October 4 I am enclosing
herewith letter from Mr. Douglas with return of the redrafted
agreement in conneetion with the Pottawatomies' elaim,

I do not see any objeetion to the proviso made
Mr. Douglas ;-:.rnpn 2. A5 a matter of act, I have a s
doubted the for this paragraph at all requiring ecounsel
advocate that any moneys recovered be ru' to the Department for
administration. It seems to me that it is really a matter for the
Court in the U.5. to determine and anyway as this is something that
the Imdians are go uurumum,umyma-m.m
individuals concer have a pretty good claim to have the n paid
to them direct. However the clause was insluded in the orig

with Mr. Chisholm, approved by Justice, end I suppose it

4 stand as modified Nr. Douglas to make such
sub to his clients ins tions, The actual disposition of
is something that cam be worked out if and when any are

recovered, which as the matter stands, is rather a remote eventuality.

The addition to m:g:ﬂtl 2‘ sted by Mr. Douglas for
n

eloser account to the Depa funds received way of
retainers from Indians, 1s all to the and I think is to
be commended for it. The Indians course are playing a
long shet 1in this cla and may be wasting their money, but after
all they are educated Indlans and well versed in the history of

this claim and woreover other similar claims which looked no bettev
than this ome, have succeeded and therefore I do not think we should
try to interfere with their rights as individuals to pursue it. In
any event they cannot lose much individual in view of the small
amount of the retainers. Ineidentally, unl the Cayugas and other
gru::, wvho won claims im the U.5. Po{tunt-lu are not a band
and have to be dealt with as individuals.

Please advise me 1if the agreement with the two suggestions
made by Mr. lnlsucrurMUu,mtthnu:tnopm

be to complete 1{t.
Kindly retura Nr. Dcu.ho'n' letter.

T.R.L. MacInnes,
: et
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Thies Agreament made this
J'l.D- 1948 ¢

BETWEEN:

HIS NAJESTY THE KING, in right of Canada, reprosented by
the Ministor of Mines and Resources, hersinaftor called the PARTY

OF THE FIRST PART,
- and -

ASHTON RAY DOU@LAS, of the City of London, in the County of
Middl esex, Soliecitor, hereinafter called the FARTY

OF THE SRCO!ID PART.

WHERBAS the Party of the Second Part is retalned by certain
Indians residing in the Provinece of Ontario, olaiming to be members (or descendents
of menbors) of the Indians known as stray bands of Pottawatomies of the State of
Wisconsin, one of the United States of America, who claim to be entitled to share
in the distribution of funds to the said Pottawatomies by the United States of
Anorica.

AND VHEREAS such retainer provided for the professioconal com-
pensation of the Party of the Second Part,

AlD WHEREAS the Party of the Firat Part has given his consent,
expressed in writing, to prosecute the claim of the said Indians as provided by
Section 14]1 of the Indian Act.

AND VHEREAS there ls an agreement between the Party of the
Second Part and one, Robert C. Bell, Jr., an Attorney, residing in the City of
Stamford, in the State of Connecticut, one of the United States of America, with
rospect to the presecution of the ¢laim of the sald Pottawvmtomies providing for
the sharing of the remineration to be awared and other mnatters.

INOW THEREFORE, IT IS AGREED by and between the partias
hereto as follows:

le The Party of the Second Part is recognised by the Party of
the First Part as Solicitor for the said Pottawatomiea, and as sueh entitled
to receive compensation for Lis services on their behalf,

2. The Party of the Second Part subject to any instruetions to the
contrary given him by his clients, agrees to advocate that any moneys recovered
from the United Stat es of America for the said claimants be paid to the Party of
the First Part in the right of the Dominion of Canada to be administered for the
exclusive benefit of said elaimants.

Je In the event of the claim of the sald Pottawatomies being
determined by the Court of Claims of the United States of America and that they
are declared entitled so to share in the said fund the said Court of Claims
shall be asked to fix the conpensation of the said Robert C. Bell, Jre, and the
Farty of the Second FPart for thelr professional services,

de In the event of the United States paylng said claimants by
directing said fund be paid to Canada to be administered on behalf of said
elaimants, the matter of the compensation for legal services rendered said claimants
to be paid the Party of the Second Part is to be referred to the Exchequer Court

of Canada, the whole costs of such reference to be paid out of the fund received,

Be The compensation so fixed by said Exchequer Court is to be

for the recovery of thefund, The expanse of aseertaining the partioular individuals
ntitled to share therein is to be mid by a per diem allowance out of the fund,
for legal fee and expenses of travel and maintenance and subject to approval of

the Deptuyllinister of Justice as to mumber of days employed and amount of dally
foo.
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Ge Should the sald oclaimants recover in the said Court of Claims
and the Court direet payment of a proportionate share of emch olainvant entitlsd
thereto personally, the Party of the Second Part will andeawvour to arrange for
distribution to said oclaimants by the Direstor of Indian Affairs at .H.v:-}m. in
which event the cheques or warrants for payment will be hald t111 the compensation
of the Party of the Second Part is deterrined by mtual agreemant or by the Exche-
quer Court as aforesaid, and said cheques or warrants will only be delivered to
the recipients thereof, on payment by such, of a proportionate amount of such
econpansation,

7e The FParty of the First Part agrees to make payments as above
determined for the legal services aforeseid, only out of monies belonging to said
fund in his possession or econtrol and which may lawfully be appropriated to that
purpose, No paymont . fom legal servioes as aforesald shall be made, howaver,
unless and until the FParty of the Second FPart furnishes the Party of the First
Part with a list of names of those India who retain the FParty of the 3Jecond
Part as provided hereins Such 1ist shall be attached hereto and shall form part
of this agreement. The Party of the Second Part shall keep this 1ist accurate
nd up to date during the ocurrency of this agreerent.

Be The Party of the Firmet Fart will raise no objeetion to the
lovying of an assesament on said chaimants by the Party of the Second Part for
the purpose of providing for disbursaments in conneetion with the mrosecution
of sald elaim, provided it is stated at the time of such levy, that no claimant
will be prejudiced by non-payment, and that sueh csseasments are not more than
two in number for no more than One Dollar per capita on each assessment, and that
the Party of the Second Part will at or before referring his claim for compansa-
ion as aforesaid to the Exchequer Court duly account to the Party of the First
Part and to his satisfaction for all the moneys to be collected under sueh leovy
of asgessments And further provided th:ut before the Party of the IJgcond part
collects the second assessment he shall furnish to the Party of the First Part

a statement showing the moneys received and disbursed vith respect to the first

apges ament .
De The Party of the Second Part agrees at all times and in good
faith to use his beat endeavours to see that the Hstate of the said Andrew Gorden
Chisholm secures a proportionate sum of the compensation awarded as provided by

Paragraph 10 of a certuin memorandum of agreement between the Farty of the First

Part and the said Andrew Gordon Chisholm, dated the 8th day of August, 1918.

10. In the event of the death of the Party of the Second Part

bafore the right of said claimants to recover is determined and they do sub-
sequently recover the Estate of the Party of the Second Part is nevertheless
to be entitled to recover a proportionate sum for compensation for services

rendered said claimants by the Party of the said Part and the provisions of this

agreamnant are to apply to the ascertaimment of the amount of sald payment of said

compensation to sald eatate.

IN WITNESS WHEREQOF the sald parties have hereunto set their
hands the day and year first above written.

SIGNED, SE/ALED AND DELIVERED

In the preseunce of

' S e B Bt S W S W Wl Wi i T Wi W N W
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AsDe 1 946 ™

- and -

ASHTON RAY DOUGLAS

DOUGLAS & 1eGALLUM,
solicitomy ®e.,
LONDON, Outario,.
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PHONE METCALF BYi- B

.UOLAO 8 MCCALLUM AR - BOUSLAS-LONSON

BARRISTERS ,SOLICITORS ETC.

MOYAL BANK BUILOING
AR DOUSLAR M C o D HMoOALLLM
380 BICHMOND STREET

oo LONDON,CANADA 25th October, 19046,

\\

Dre TesRJLe Maclnnes,
Jecretary, Indian Affairs Branech,
Parliament Buildings,
OTTAWA, Ontario.

Re; Potawatamiea -« vyour file 156610-4

#ith further reference to your letter of October 4th, I beg
to advise you that I have visited the reservations at Christian Island, Cape Croker,
The Saugeen, Kettle Point and Walpole Island, Arrangements have been made to set up
comuittees in each of the reservations for the purpose of having retainers signed by
the elaimants and generally surpervising the arrangements so far as the claimants in
each reservation are concerned. As these retainers come in signed by the claimants,
I shall furnish you with 1iste. I might say that I receiwed a very good reception
and my feeling is that the c¢laimants are prepared to support the application unani-
mously, and that there will not be the factions whioch existod a mumber of years ago.
I could not go to lManitoulin Island, but I am assured the membors there wil}
oo~oporato.

I have oconsidered the revised Agreement as submitted by the
Legel Branch. It appears to be satiafactory with the exeception of Paragraph 2.
The majority of the members of the bands, whom I interviewed, were agreecble to having
the money paid through the Department of Indian Affairs, but some of the senior men
seered to think that in some instances the younger people would want the money paid
directly to them. This being the case, if I am retained by any person in the latter
class, I would have to aet upon his or her instruetions, I have, therefore, made my
advocacy of payment to the Department of Indian Affairs subject to the clienta®
individual instruectionsa,

With regard to Paragraph 8, ms you no doubt know there was
some dissatisfaction with the account of the money, whiech the late Mr, Chisholm
oollected, Therefore, I would like to add the last proviso as I think that 1t will
put the contributors' minde at rest as to how the money is disburseds If the Agree-
ment is satisfactory in the fom in which I submit, wvill you please have it engrossed
and forwvarded to nre.

I shall keep you advised as the matter progresses.

Yours sincerely,
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s November 13, 1946,

Dear Mr. Douglasi-

Your revised draft of the agreement
regarding the Pottawatomies'claim forwarded
with your letter of October 29 has just been
returned to me from the Legal Division. The
two changes you suggested Paragraph 2 and
Paragraph 8 are accepted.

The revised agreement in triplicate
1s enclosed herewith, Please sign three coples
and return them to me following which they will
be submitted to the Minister for signature and
; copy will be returned to you when signed by

Yours truly,

T.R.L. MacInnes,
Secretary.

A.R. Douglas, Esq., K.C.,

Barrister, Solieitor, Bte.,
London, Ontario,

TRLM/ITH
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\ » CANADA
LECAL DIVISION

DEPARTMENT
oF

MINES AND RESOURCES
GENERAL ADMINISTRATIVE OFFICES

OTTAWA

Mr. qu(ﬁ::;t

v

8th November, 1946,

Ploase see your memorandum of the 4th inetant,
file 156610-4, with regard to the letter from Mr, Douglas

with return of the redrafted agreement in conneotion with
the Pottawmatamies' olaim,

I have disoussed this redrafted agreement with
Mre Jackeon and he is satisfied to accept the suggestions made
by Mr. Douglase

1% will, therefore, be in order to have this
agresment retyped in the required mmber of coples and

forwarded Mr. Douglas for exsoution and retwrmed here for the
sxaoution of the Minister,

< KQ}_ i \

Bolioitor.
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This Agreement made this
‘.DO 1“‘.

HIS MAJESTY THE KING, in right of Canada,
represented by the Vinister of Wines and Resources,
hereinafter called the PARTY

OF THE FIRST PART,
-m-

ASHTON RAY DOUGLAS, of the Clty of London,
in the Countxngf Niddlesex, Solleltor, hereinafter
called the P

OF THE SECOND PART,

WHEREAS the Party of the Second Part 1s
retained h!.tortlln Indians residing in the Province of
Ontario, claiming to be members (or descendents of
aclbor-f of the Indians known as stray bands of
Pottawatomies of the State of Wisconsin, one of the
United States of America, who olaim to be entitled to
share in the distribution of funds to the saild
Pottawvatomies by the United ftates of America,

AND WHEREAS sueh retainer provided for the
professional compensation of the Party the Second Part,

AND WHEREAS the Party of the First Part has
given his consent, expressed in writin s to prosecute the
elainm of the sald Indlans as provided fection 141 of
the Indisn Aet,

AND WHEREAS there is an agreement between
the Party of the feeond Part and one, Robert C. Bell, Jr.,
an Attorney, residing in the City of Stanford, in the
Gtate of Conneeticut, one of the United States of imerica,
with respeet to the prosecution of the claim of the said
Pottawatomies providing for the sharing of the remuneration
to be awarded and other matters,

NOW, THEREFORE, IT IS AGREED by and between
the parties hereto as follows:

1. The Party of the Second Part is recognized
by the Party of the First Part as Solicitor for the said
Pottawatomies, and as such entitled to receive compensation
for his services on their behalf,

2. The Party of the Second Part subject to any
instruotions to the contrary given him by his clients, agrees
to advocate that any moneys recovered from the United States
of America for the said claimants be paid to the Party of

the First Part in the right of the Dominion of Canada to

be adninistered for the exclusive benefit of said olaimants,

3. In the event of the clais of the said
Pottawatomies being determined by the Court of Clailms of
the United States of America and that they are declared
entitled so to share in the sald fund the said Court of
Claims shall be asked to fix the aun;.naatton of the sald
Robert C. Bell, Jr,, and the Party of the fecond Part for
their professional services,
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4, In the event of the United States pay
said eclaimants by directing said fund be paid to Canadas
to be adninistered on boh:!r of sald claimants, the
matter of the sompensation for legal services rendered
sald claimants to be pald the Party of the Second Pars
is to be referred to the Exehequer Court of Canada, the
vhal: c:ctn of suesh reference to be paid out of the fund
recelived,

Se The compensation so fixed by sald Exchequer
Court is to be for the recovery of the fund, The cx:onco

of ascertaining the particulsr individuals entitled to

share therein is to paid by a per diem allowance out of

the fund, for legal fee and expenses of travel and maintenance
and subjeet to approval of the Deputy Minister of Justioce

as to number of days employed and amount of daily fee.

6. Should the said claimants recover in the
said Court of Claims and the Court direct nt of a
proportionate share of each claimant entitled thereto
personally, the Party of the Seeond Part will endeavour to
arrange for distribution to said elaimants the Director
of Indian Affairs at Ottawa, in which event cheques or
warrants for payment will be held till the compensation of
the Party of the Second Pard is determined by mutual
agreement or by the Exchequer Court as aforesaid, and said

8 or warrants will only be delivered to the reciplents
thereof, on ent by sueh, of a proportionate amount of
such compensation,

7 The Party of the First Part agrees to make payments
as above determined for the legal services aforesald, only

out of monies belonging to said fund in his possession or contrel
and which ln{.lawrully be appropriated to that pose, Ne

payment for legal serviges as aforesald shall made, however,

unless and until the Party of the fecond Part furnishes the
Party of the First Part with a 1list of names of those Indians
who retain the Party of the Second Part as {roudod herein,

Such 1list shall be attached hereto and shall form part of
this eenent, The Part of the Second Part shall keep

this list accurate and up to date during the currency of this
agreement,

B The Party of the First Part will raise no
objection to the levying of an assessment on said claimants
by the Party of the Second Part for the purpose of provid

for disbursements in connection with the prosecution of sal
claim, provided it is stated at the time of sush levy, that
no claimant will be prejudiced by none nt, and that such
assessments are not more than two in numg:r for no more than
One Dollar per ecapita on each agsessment, and that the Party
of the Second Part will at or before referring his clais for
compensation as aforesaid to the Exchequer Court duly acecount
to the Party of the First Part and to his satisfaction for all
the moneys to be collected under such levy of assessment, And
further provided that before the Party of the Second Part
collects the second assessment he 1 furnish to the Party
of the First Part a statement showing the moneys received and
disbursed with respect to the first assessment,

9% The Party of the Second Part agrees at all

times and in good faith to use his best endeavours to see

that the Estate of the said Andrew Gordon Chisholm secures

& proportionate sum of the compensation awarded as provided

zg.Pl!llrl'h 10 of a certain memorandum of agreement between
Party of the First Part and the sald Andrew Gordon Chishols,

dated the 8th day of August, 1918,
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10, In the event of the death of the Party of

the Seeond Part before the right of sald claiments to

recover is determined and they do subsequently recover

the Estate of the Party of the Second Part is nevertheless

to be entitled %o recover a proportionate sum for compensation
for servieces rendered sald claimants by the Party of the

said Part and the provisions of this agreement sre to ap

to the ascertainment of the amount of sald payment of sald
compensation to said estate,

IN WITNESS WHEREOF the sald parties have
Rereunto set their hands the day and year first above written,

SIGNED, SEALED AND DELIVERED 2

In the presence of
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A.D.1946

HIS MAJESTY THE XING

ASHTON RAY DOUGLAS

« AGREERVNERNT <

Bl e T ——

DOUGLAS & MoCALLUM,
Solle ltor.hltc. ’

LONDON, Ontario,
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719 YONGE STREET
TORONTO
TRLEPHONAS

. s oL b s ANy
- X 19 4 64

; P
Mr. R. J. Hoey, b
Director - Dept. Mines & Rescuroces,
Indian Affairs Branoh,
OTTAWA.,

L
-t

Deay Mr., Hoey:

I have your letter of the 2nd instant which I dise
cussed on Thursday with two of the Pottawatomies that were here,

1 do not agree with the position assumed by your
Department. The fact that the United States Government have denied
11ability for the eclaim of the Pottawatomies is no answer nor is
the faot that the olaim was not inocluded in the Convention of 1910
any obstacleé to the matter now being dealt with. The faocts are now
quite oclear and the decision of the United States court of claims
as well as the Jjudgment in the Cayuga claim have established that
the Pottawatomie Indians have not lost but still retain their right
to share in the Treaty Monies notwithstanding that they have crossed
into the Domimbn. So far g@s the Pottawatomies are concerned I have
befors me the Report of the Secretary of the Interior of the United
States in which the Treaty Money olaimed by the ¥isoansin Pottawat-
omies is based upon a division of the total amount alleged to be
due between the Wisconsini peymmnés and the 1550 Pottawatomies who
were then found to be living in Canada, I have also before me a
oopy of the letter from the Secretary of the Interiar dated 18th
July 1941, in which the following paragraphs occurs

"As the result of a memorial presented to Congress Ly
the Wiscansin and Michigan Pottawatomies who had thus been deprived
of their annuities (Senate Document 1885, 57th Congress), the Sec-
retary of the Interlor was directed by the iet of June 21, 1906,

(34 Stat, 320, to investigate their claims. In the report subsequente
ly made to Congress (House Dooument No. 820, 60th Congress), it is
shown that 457 of these Indians resided in Wisconsin and Michigan

and 1,560 in Caneda; and that to equaligze the payments would require
the sum of $447,339 for the Indians residing in the United States

and $1,517,226.87 for those who resided in Canada., The $447,329

has been appropriated and paid to the United States branchk of the
Band, or expended for the benefit of these Indlans, but no approp-
riation has been made for the Canadian Pottawatomies.

”Tha fleld agent who made the investigation reported
that, with few exceptions, the Indians residing in Canada were
treated and considered as British subject; that they were for the

most part the second generation removed from the original
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fu ive ancestors and were fully domiciled wards of the Dominion
Go ment.

“Later, in 1932, the elaim of the Canadian Pottawatomies
was the subjeoct of correspondence between the Department of State and
the Minister of the Dominion of Canadag oculminating in a Department
of State note of June 9, 1932, to the Canadian begation, definitely
rejJecting the olaim and declining to request the Congress to enact
legislation authorising ts reference to the Court of Claims for ade
Judication, In reply, the Canadian Legation, on October 25, 1932,
stated that, pending the exploration of the possibllity of settle-
ment by other means, the Canadian Government would not further press
for the submission of the e¢laim to the Court of Claims but would
"leave the elaim as one listed for inclusion 1in the proposed seemed
sohedule of olaims to be heard by the Pecuniary Claims Commiss ion
established by the Convention of August 18, 1910, on the next
occasion on which this tribunal may be recoanvened.," Our records
contain no information concerning any further action."

From these paragraphs it appears that the Camadian
Government are awaiting a favourable opportunity to again raise the
Question, In this connsetion, in view of the recent Statute of
Congress authorizing the court of olaims to deal with elaims of
Indians in the United States agailnst the United States Government,
the time would now seem appropriate to press for the amendment of

the Statute to include the olails of the Canadian Pottawatomies
as well as the claim of the 5t, Kegls Indians: I do not agree with
the statement that the individual Ipdian should prosacute the claim
and I think it is a most disgraceful affair that your Department
should encourage the collection of funds from individual Indians
on the pretext of prosecuting the claim, You must know and if you
don't T can tell you quite frankly from my conversations with the
officlals in Washington that the American Fovernment will not deal
with the individual Indian. The faet that the Cayuga claim was
pProsecuted by the British Government with the assis tance of the
Canadian Covernment,while Canada was then only a colony,is a suffic-
er to any pretext to éscape the proper fulfilment of the
duty to the Canadian Govermment as Guardian of these Indians to
recover what admittedly is owing to them. I would also point out
that the instructions glven to Sinelair in 1935, and which were
partly carried out, were that the claim for the St. Regils Indians
was to be made on behalf of His Majesty, Why this claim was not
prosecuted beyond the stage of making the claim against the State
of New York, I am unable to find, except that it was proposed within
my knowledge by an Officer of your Departmeat thet Sinclair should
undertake to recover of the olaim upon a contingency fee basis., The
suggestion was an insult to the Crown. There 18 a very serious
question which may evidently be ultimately raised if Your Department
persist in its present attitude. Not only the Pottawatomies but
sevaral other groups are threatening to raise it and I hope that on
reconsideration your Department will eollaborate with the Department .

of Foreign Affairs to have the matter taken up at Washington and
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the amendment which I have suggested made to the recent Statute,

There 1s at the moment a very explosive element
amongst the Indians which is be & fanned by certain newspapers.
I do not think that 1t wouldd{effeot much credit to the present
Committee if publicity 1s given to all the grievances of the
Indians, and I have endeavoured as best as I can to prevent any-
thing that would cause friotion at the present stage of matters,
I may not, however, be able to control these men who are now pretty

well exasperated.

I should be obliged if you let me hear from you
and I suggest agaln that we discuss thé matter personally.

Yours faithfully,
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DoORR B. WARNER
‘ 1101 MIPPODROME BUILDING
COLEVELAND

HEFORE THE INDIAN CLAIMS COMMISSION OF THE UNITED STATRS

HEMTY JACKSON,

UNITED STATES

N e Nt N el Nt Nl Nl O N N S o N N s gl

The Glaimante are the descendants and successors in inberest 6

that portion of the United Pottewatomie Mation which did not remove west of
the Missiseippl Aiver with other members of the tribe, but which later
departed from the tyibel lands in Wiseonsin and other gtates and settled inm
Canada, and file this Statement of Claim on their own hehalf and om behalf
of all other members of the band similayly situated.

They olaim that the United States should sccount to thea for thely/

Just and proportiomate share of the tribel sanuities and proceeds of the
sale of tribal lands arising from treaties made between their ancestors and/
the United States.

Those descondanta, continuing to reside in Wisconsin, of the
Pottawatonies who did not remove west of the Mississippi, petitioned the
Congress to account to them for their just and proportionate shawe of !
said funds (Senate Dooument Nee 185, 5Tth Congwess, second seseion) and
thereafter the Congress apprepriated to them their share of guch fundse
Final sction has not been taken In respect of the shere of these Pobtm
tanies residing in Canada.
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IX.

They have claims at law and in equity against the United States
erising out of treatiee between the United Pottawatomie Nation of Indians
and the United States, and claims ardsing fvem the teking of their lands by
the nited States without payment of their just and proportiomate share

thereof,

~

|

IIX.

There are no allowable deductions from the amount of said claims,
and there are no other offsets, counter claims or demands in a suit broughh
in the Court of Claims under Section 145 of the Judicial Oode (36 Stat,
1136, 26 U.8.0. Seo. 250); and no money or property has been given to or
funds expended gratuitously by the United States for the benefit of (laimants
or thelir ancestors,

v,
The pertinent facts are a matter of official record. They are
le The report of the Secretary of the Imterior, House

Document No, 830, 60th Oongress, first session,
harein termed "Report 030%;

The report of the Comittee of the House of Representatives
on Indisn Affairs, Report No. 470, 64th Congress, first
segsion, herein termed "Report 470"

/

3. The report of the Comittee of the Semate on Indian
Affairs, Report No. 293, 65th Cen ress, secend session,
herein temmed "Report 293%.
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DORR B, WARNER
1101 MIPPODROME BUILDING
. OLEVELAND

The Pottavatomies residing in Wiseonsin petitioned the Conress
to consider the merits of their claims aginet the United States (Semate
Dooument No, 185, 57%h Conggess, second session) and thereaftor, pirsuant tg
an Aot of Congwess (34 Stat. L. 380) the Secretary of the Iterior made a
report as to the status of their olaim, inoluding an envollment of those
Pottewatomios vesiding in Wiseonsin, Michigan and Canada (Report 830).

From the report of the Committes of the House (Report 470), in
which the Cammittee of the Senate on Indian Affairs eancurred, it appears +
that

"The Fottgwatomis Tndians formerly ocoupied territory
of the United States lying the State of Ohio and scuth of
the Ureat Lakes., Tresties wero made by the United States
arcund the year 1800 with the Pottewntomie IMndians
for the cession of lands of the Pottawstomie Indians in the
states of Ohio and Indiana, and in retum for cessions of
land held by the Indiens, the -overmment of the Undbed
States guaranteed certain anrmities in the perpetuity or
otherwise to the Pottewatomie Indians as a nation. The
pregsent claimants are descendants of some of these members
of the United Pottawatomis Nation. Between 1795 and 1833
other treaties were made with the United rottawatanie
Nation wherely large cessions of land were obtained fram
the Indians and solemn and binding obligations were cone
tracted between the Uhited States and the Indians whereby
the United States agreed to give the United Nationm of
Pottawatomie Indisns othor porpetusl amnuities to be
oqually divided in accordance with Indian customs among
all the members of the netion. By these several trenties
the United “tates recognised the title of the Pottawatomis
Indians to various lands to which the Pottawatomies a: veed
to and did remove in what ave now the States of Michi an,
Indiama, Illinois and Wisconsin,

In the year 1030 the rottawatomie Indians, iy reasem
of various cessions of land which they had made Go the
Uovernment of the United States, and by reascn of settle=
mente which had been made in the country they occupied,
were divided inte a mumber of bands and distinet tribes
oscupying defined Semritery in Wisconsin, Illinois, Michigan
and to same extent Indiana, near the shores of Lake Michigan,

ongress approved May 28, 1030 (4 stats. » |\
% wag dirooted that tyeaties e be negotisted with ian V
of the “ississippi River, these
exchange of lands which the Indians
River and thoir removal to the
of the Migeissippi River. The
exchange of lands, and section 3
t was directed to sclamnly agsure the
ing to make the sxchange of lands 'that the
forever secure and guarentee to them and
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and Af they proefer it that the United States
& patent or grant to be made and executed to them for the
sane.' The Aok alse provided that the United
undertako the work of settling the Indian emigyen
their new home.

Farguant to this Aot of Congress various tpestiss
made with 'ndian tribes. These treaties provided
form or another that the Indians removing west of &
Mississippl River should sequire title in fee to
homes, subject only %o reversion to the United
the event Indians oshould become extinguished or
the same, Under the previsions of the Ak o
Oivilised Tribes and various other Indians
the Missiseippl River and reeeived in retumn f
of their lands east of the Mississippi River
West and ents Sherefor or assurunces of
aqu to a title in fee by « By a treaty
Septesber 26, 1833 (7 State., 431; 2 Kapplor 402) at the
present oity of Chica o, the Pottawatomis Indians oeded to the
United States all of the
Lake Michign, and in consideration thereef the United States
agreed to give them a new reservation of not less than
5,000,000 acres of land
of Comneil Hluffs, Tows.
consideration of
payments to the Indians, T
of course, likewise contimed
tribal londs held in comman
negotiated at Chicage in 3,
nation was to receive his proportionate share in tyibal
or funds. The treaty
receive the same title to ¢

4 had stated the place
o be ab their new location, the
an inducement to the
ippi River,
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Many of the Wiscensin Pottewstomies refused to remove
to the new home west of the Missisaippd Rivery in fact,
about 2,007 refused to go. The United States held that the
treaty of 1833 had ceded thoir lande to the tmited Statas, and
the Uovernment of the United States took possession of the
same and sold these lands as public domain to pettlers, Thus,
those Indians who elected to remain in Wiseonsin logt all of
their lande in the State of Wisconsin., The reason given by
the Indians for refnsal to remove was that the chiefs whe
had wdertaken to negotiate the tyeaty of 1637 had no right
to reprosmt them or to attempt to ocede their lande. The
Oovermment , however, as stated, held otherwise and took
possession of the lands, Attempts were made to foree the
Wisconsin Bands of Pottawatomies to remove west of the Mississ-
ippl River, with the consequence that because of the drestic
measures adopted, 1,550 of the 2,007 Indians veferred to above
fled to Canada. The indian Office then forfeited the share
in lands and funds secured to the tribe as a whole of those
aebers of the “ottawatomies who refused to remove fyom the
State of Wisconain, and dnstead paid over the moneys and lands
it held as & tmuates for all of the Indians to those members
who did remove weet of the yissiseippi River. The attention
of Uo #s wag called to the matter in 1864, and by Act of
June 2?, 1864 (13 stat., 172), Congress declared that no
forfeiture had ocourred and directed that the share of those
Wisconsin Pottewatomiss who had not removed wost of the
Mississippd Hiver should be withheld in the Tyessury and
rotained %o their opedit wmtil such time as they nizht remove
to the then home of the tribe in Kansas. This act provided
as followss

'To enable the Seoretary of the Imterior to take
charge of curtain stray bands of Wimebago and Potta=
watomie Indians now in the State of Wiseonsin, with
Lhe view to prevent any further depredationa by them
upon the eitisens of that “tate, and for provisions
and susistence, $10,0003 Provided, That the propertiom
of annuities to whioh said stray bands of Pottawntanles
and Winnebagoes would be entitled if they were sebttled
upen their reservations -%th their respective trites
shall be retained in the ‘reasury to their oredit, frem
yoar to year, to be pald to them when they shall unite
with their said tribes, or Lo be used Ly the Secretary
of the Inberior in defyeying the expenses of their
renoval, or in settling and subsisting them om any
other reservation which may hereafter be movided for
tham. (u 3“‘., 1720)'

The Indian Office conbinued to ignore the Wiscansin Band of
Pottavatamies and forfelted all shares in tribal lands and

funds of those Pottawatomies wio continued to vreside in
Wisconain or went to Canada.

The total principal smownt of the propertionate share of the
Indians residing in Wiscensin, Michigan and Canacda who did not remove west
of the Mississippi River, as of Junuary 1, 1908, is §1,964,565.87. (Re=
port 830, page 12.).
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The principal amount of the proportionate share of those residing
in wisconsin and Mishigan, as of Junuary 1, 1908, is $447,339.,00, and the
principal smount of the proportionate share of those residing in Censds, as
of Jamary 1, 1908, is §1,517,226.07.

Ve
The treatiss made betweon the United rottawatomie wation and the
United states are as follows,

Mited States
Treaty _Statutes

Aage 3, 1799 Sed9, avbe 4
gopt. 3, 1809 7e113, art. 3
. 2,18 74085, arb. 3
Aug, 29, 162 =218, art. 4
Oct. 1.6. 1335 7495. MO
m. 7"295’ m.
Sephe20, 1828 7-307, art.
ml ?-31?’ m.
Jm !’. 1829 7"'320. art.
Do« 7320, art.
Octe 20, 1832 7-370, art.
Oct. %. 13” 7"39‘. art.
Ocbe 27, 1832 7399 arb. 4
Sop‘l‘uﬁ, 18’3 7"‘31. arb. ,
Sopt27, 1833 7442, art. 2
June 17. 1846 9"’853. art. 10

A AV N NN AV

WHEREFORE, the Claimants pray the Commission to make a final
detemination in writing of (1) ite finding of facts upen which its conclu=
sions are based; (2) a statement (a)that there are just grounds for relief
of the Claimants, and the amount thereof is, as of Jamuary 1, 1908,
$1,517,226,07¢ (b) there are no allowsble offsets, counterclaims or other
deductions; (3) & statement of its reasons for its findings and conclu=
sions.
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MENRY JACKSON bedng firet Ay swora according to low, depones
and saye that he is one of the Clainants in the foregoing claimy that the
faots and allegutions contained in the Statement of Claim are true, as he
varily beliovos.

(Heomry Jaokson )

Sworn to before ne and subgoribed in my presence this
s 1947,

R ——
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Dorm E. Warnen
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OLEVELAND

December 13, 1946
Department of Mines,
Ottowa, Canada

Attention - My, Glenn.

Ret Pottowatomie Indians vs. United States

Dear Mr. Clennt

At the last session of Congress it passed a Pill
ereating an Indian Claims Commission to hear and determine claims
against the United States on behalf of any Indian tribe, band
or other identifiable group of American Indians residing within
the territorial limits of the United States or Alaska.

After a long consultation with the spokesman of the
Indian Affairs Committee of the United States Senate, it was
decided to file the claim of the Pottowatomie Indians of Canada
before the Commission.

In the event the Commission decides it has no juris-
diction, we will then attempt to obtain an amendment of the Act
giving it Jurisdiction over the claims of the Canadian Tndians.

I enclose herewith a copy of the Statement of Claim
which we propose to file, for your approval or any suggestions you
m&y desire to make in respect thereto. At the time of my confer-
ence in Ottowa, I obtained the impression that it was not necessary
for the Canadian Govermment to give its approval to a group of
Indiens to Iile the action, or to the Pottowatomie band as such
to file the action. However, we would prefer to have your approval.

I will be in Toronto Menday, December 16th, and will
telephone you.

I am sending a copy of this Statement of Claim and also
a copy of this letter to Mr. William A. Robinson, Midland, Ontario.

Very trmuly yours,

$r & Manriq

Dorr E. Warner

y o fr"_J'\-'\'\ s

Indian Affairs., (RG 10, Volume 2791, Pile 156,610,
pt. 7)

PUBLIC ARCHIVES
ARCHIVES PUBLIQUES
CANADA




M—-”" T & AP 7180 YONGE STREET

‘ m TORONTO
..

TaLariioNEs

AUBINEAS, NANSOLAW 118D

January 2 -~ 1947,

OT'PAWA
Dear Mr, Hoeyl Re; Pottawatomie Indians

I have had quite an sxperience in dealing with
Govermment Departments both here and in Zngland, but what h2s
oocourred in the past fortnizht in connection with this matter
is not only disgraceful but the people involved in it in your
Department should be dismissed from the service.

Mr. MocInnis oame to see me some ten days ago after
having been advised by Mr. Warren that he proposed to file a claim
on behalf of the members of the Band for whom he has been acting
and after I had enquired of you who this man Douglas was. During
my oconversation with Mr, MeInnis, I had a very strong feeling thnt

he was not absolutely candid and that there was something that he
was withhelding. He took the old attitude of the department thet the
Crown had nothing to do with this mtter at all but were only con-
cernsd in giving a license to Douglas or anybody else under Seeotion
141 of the Indian Aot.

I have this moraning, after some engquiry, received from
one of the Band a copy of an agreement together with a copy of a
letter dated 4th Ootober, 1946, addressed by Mr. Melnanis to Mr.
Douglas, These documents disclose a condition of affairs in connect=-
fon with this matter which 1s damcnable. Like the Irishman, Mr.
MeInnis spoke out of both sides of his mouth and gave expression to
entirely opposite 1deas, Wwith one side he told me that thse Crown
was not interested execept to grant the license under Sdction 141,
and that so far as the dians were concerned they had nothing to
do with the money if, as and when it was recovered, This agreement
which has been sent to me, purports to be made by H. M. the King with
Mr. Douglas, and the Crown covenants that Mr., Douglas is to represent
the Crown, and if the Indian 1s successful,K without the consent of all
the Indians involved, is to demand that the money be pa over to &
Hajesty. Not only so, but H. M., the King 1s to settls the compensat-
ion through a refurence to the Uxechequer Court of Canada,

I need not comment upon the remalning paragraphs of the
Agreement except paragraph 9, whereby Chisholm's aestate 1s again to

get a slice out of all the Indians, although he representad only a
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emall fraction and has been paid for anything he sver did.

ITf the Crown has nothing to do with this matter
what right had the Crown to make such an Agreement? If it has
the right to make the \greement, then it's duty 1s to proceed
to recover the monay. [he \greement in view of the faect that
Chisholm is dead 1s a further attempt on the part of the Depart-
ment to divide and rule the Indilans, rathor than that the Indlans
should be united to secure the rights which belong to them,.

For the information of the 1200 who wers not
reprasented by Chisholm, I shall be obliged by your advising me
whether or not this Agreement has bsen executed., Ihis question
nas been put to me by claimants at Sarnia, Nalpole Island and

Kettlepoint,

Yours faithfully,
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Nalpole TIsland, Ont,
Dec 10/46

Publie Archives of
Canada, Ottawa.

irs:

¥indly give me the information concerning
the few questions as follows

1, How many in number did the Tottawatomie
Indians of United 3tates came into Canada between
the years 1836-1841°

2 Yhat Reserves or places did they settled

[~

at?

3. And the number in each place of settlement?

Trusting that you will supply me the information
on my three questions.

Yours very truly,

(sgd) Alfred Day,
Walpole TIsland
R.R,No, 3
Ont.
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PUBLIC ARCHIVES OF CANADA

Ottawa, December 19th, 1948,

The Director,

Indian Affairs Branch,

Mines & Resources Department,
Ottawa, Ont,

Dear 3Sir:

Attached hereto please find copy of a letter
from Mr. Alfred Day, Walpole Island, Ontario, which
is self explanatory. As the information requested
is not on file in the Archives, the letter is being
forwarded to you for whatever action you may wish to
take in the matter, and for the favour of a direct
reply.

Yours very truly,

G.Lanctot,
Deputy Minister.
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Ottawa, Jamuary 6, 1947

F _).
Dear Mr. Dayt~

This will acknowledge your letter
of December 10, which was referred to this Branch
by Mr. G. Lanetot, Deputy Minister of the Publie
Archives of Canada, regarding Pottawatomie Indians.

In reply I have to refer to similar
requests made by you on November 14, 1938, and
December 1939 ough Mr. B.B. Osler, Barrister
of Toronto. At that time you were informed that
the data you requested was not avatlable.

Your present inquiry roquuti.nf
similar data regarding the Pottawatomie Indians
was again checked through our old papers in the
Publie Archives and at this Branch, and they do
not diselose the information you require.

Yours truly,
/7
Dikedtart.

Reh. Hou 3, "
- L] °.
Walpole I-im. Ont,
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DEPARTMENT e .
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MINES AND RESOURCES

February 13, 1947.

. As stated to you verbally the letter hereunder
from Mr., W. Murdoch of Jenuary 2nd, 1947 does not call for
or merit a reply.

I spent a considerable time with Mr, Murdoch
in his office in Toronto on December 18th lest which is the
occasion to which he refers in such opprobrious terms,
Evidently it was a mistake talking to him on this case.
and I would not recommend further conversations of the kind,
I explained the situation to him very carefully but he hase
chosen to distort most of what was said just as he has
distorted and misunderstood information previously given te
him either verbally or by letter,

It is true, of course, that I did not tell
Mr. Murdoch anything about the proposed agreement with
Mr., Douglas to epable the latter to met for the olients of
the late Mr, Chisholm for whose estate he acts. This agree~
ment has not been executed and the copy which Mr, Murdooch
obtained of it was only tentative and subject to change. This
agreement was dealt with by the Chief Executive Assistant and
the Departmental Solicitor and follows a previous agreement,
approved by the Department of Justice, with the late
¥r, Chisholm. The new agreement is simply to insure that all
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the work dome by Mr. Chisholm, for which the Indians themselves
paid out a considerable amount, could be continued in s legal

way if the Indians so desired. The only reason for the agree~

or any other agreement is to give the neceasary consent under
Section 14]1 to permit collections of retainers from the Indians,
If it were not for this section the department meed not have
become involved in the matter at all, Being involved, however,

it was necessary both for the Department and the Solicitor that

& pumber of safeguards and conditions to the consent should be
included for the protection of the Indians and to emsure proper
procedure. The agreement, of course, does not, as stated by

Mr. Murdoch, covenant "that Mr. Douglas is to represent the

Crown, eto.". On the contrary it was mede quite clear in the
correspondence with Mr. Douglas that he was not acting for the
Crown but for his individual Indian client as & private solicitor.
The provision for settlement of fees by the Exchequer Court to which
Mr, Murdoch takes exception would only #pply in the event that

the U.3, Court of Claime should refer the administration of any
award made to the Canadian Government; this provision also was

in the old agreement with Mr, Chisholm. The provision by which
Mr., Douglas agrees that the interests of the Chisholm estate
should be protected is proper and derives from s clause in the old
agreement with Mr. Chisholm,.

It would not have been proper or even permissible
for me to have told Mr., Murdoch anything about the egreement
because it is still under advisement and therefore confidential
and indeed it may never be carried out at all as we have not heard
recently from Mr. Douglas on the subjeot and he may have lost
interest,

I had in mind writing to Mr, Douglas to find out Just
how a copy of the agreement got out of his hands into those of an
Indian and in turn to Mr, Murdoch's, At the moment, however, I
think it better not to stir up the question at all as it is
quiescent.

As to the gquestion in Mr, Murdoch's last paragraph
83 to whether or not the agreement hes been exeguted I do not
think it deserfes an answer as he is improperly in possession of
the draft copy, a preliminary one incidentally which was changed
later in several pespects., In the circumstances I think it was
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guite unethical for Mr, Murdoch to take cognizance of the
draft obtained in the way it was or to write to this Branch
about it,

This whole thing is an example of the sort of
difficulty likely to be encountered by reason of the presence
on the Statute of Seoction 141 requiring departmental consent
to Indians contributing their own momey for the prosecution of
¢laims. Whatever the department does in any case either by
giving or refusing consent is likely to turn out %o be wrong
or 8o considered by the imberested parties. The Indians if they
want to contribute their own money for their claims will do se
regardless of any prohibition. Refusal to give consent or
prosecution proceedings by the department would be regarded as
an oppression and an interference with personal liberty,
Whereas on the other hand consent by the department is likely
to be interpreted as encouragement of exploitation of the
Indians. The section is ineffectual as experience has shown
that it is extremely difficult to get a conviction under it.
In my opinion it should be removed from the Act leaving the
Indians free to do legally what they will do anyway if they
are so inclined,
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